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No. 12,736 


LN ‘THE 


United States 
Court of Appeals 


For the Ninth Circuit 


NationaL Lasor RELatTIONS Boarp, 
Petitioner, 


VS. 


GLoBe Wrre.ess LTp., 
Respondent. 


Brief for Respondent Globe Wireless Ltd. 


On Petition for Enforcement of an Order of the 
National Labor Relations Board 


STATEMENT OF THE CASE 
The Administrative Proceedings 


HE CHARGES AND COMPLAINT. 


Nineteen charges were filed with the National Labor Re- 
ations Board in the names of 19 individuals by their labor 
rganization.’ Each alleged that respondent had engaged 


1The Board refused to take evidence that the chargcs were so 
led and struck from respondent’s answer the defenses raising this 
ssue. Respondent has applied to this Court for leave to adduce 
dditional evidence proving this fact and has offered so to prove 


n connection with its application (R. 449, 458). 


2 

in unfair labor practices within the meaning of Section 
8(a)(1) and Section 8(a)(3) of the Act? in that “on or 
about January 22, 1949” respondent “discharged” the in- 
dividual named because of his participation in a strike (R. 
0-8). Although the Board was forbidden by Section 9(f), 
(g) and (h) of the Act from taking any action on such 
charges, it purported to issue a complaint and commence a 
proceeding (R. 8-13).° 

This complaint alleged that respondent had violated See- 
tion 8(a)(3) of the Act by discharging and refusing to re- 
instate the employees involved herein because of member- 
ship in the American Communications Association, a labor 
organization (hereinafter referred to as the “ACA”) and 
because they were engaged in activities on behalf of the 
ACA. The complaint further alleged that these same facts 
constituted an unfair labor practice under Section 8(a) (1). 
These allegations fully cover the unfair labor practices re- 
ferred to in the charge. The complaint also alleged that 
another unfair labor practice, not referred to in the charge, 
had been committed by virtue of threats of discharge or 
demotion as a penalty for activity on behalf of ACA (R. 
10, 12; paragraphs IT, VI1).* 


“By ‘‘the Act’’ we refer to the National Labor Relations Act, as 
amended, 61 Stat. 186, 29 U.S.C. §§ 151 et seq. We shall cite it 
throughout simply by the section number of the Act, omitting Code 
section numbers. 


3Respondent urges that the Board has no jurisdiction to issue 
an order on the basis of such a proceeding (R. 472). The objection 
to the Board’s jurisdiction has been saved throughout (R. 20— 
Answer to complaint; R. 61—Exceptions to Intermediate Report ; 
R. 449—Motion to Adduce Evidence; R. 472—Answer to petition 
here). 


4Respondent urges that it was error to give any consideration 
to this alleged unfair labor practice (R. 473-474). 


v 
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Respondent, after beig served with the complaint, 
sought to follow usual discovery methods under the Federal 
Rules of Civil Procedure and to obtain subpoenas ancillary 
thereto, duly applying therefor as provided in Section 
11(1) of the Act (R. 103-119). Respondent was denied the 
ase of discovery both before trial (R. 120, 122) and when 
request therefor was renewed at the commencement of the 
rearing (R. 99-102).° 

Respondent filed its answer and four of its defenses were 
stricken (R. 125-27). During the hearing these rulings were 
n substance repeated when evidence relating to them was 
axcluded.® (R. 184-186, 200-204, 240-241, 277-278, 341, 400, 
102, 425-427) 


THE INTERMEDIATE REPORT. 

The Trial Examiner who heard the testimony and ob- 
served the witnesses issued an intermediate report (R. 24 
1 seq.) holding that respondent had engaged in no unfair 
abor practice. He found that the persons involved in this 
yetition had gone on strike to obtain the reemployiment of 
Jones, an employee lawfully discharged for cause (R. 39). 
te found that respondent was therefore entitled to replace 
hese employees at any time while on strike because theirs 
vas an “economic strike.” He further found: “It is clear 


“Respondent asserts it was denied due proeess in this and other 
vays (R. 473-475). Its request was renewed by exceptions to the 
[rial Examiner’s report (R. 61) placing the issues before the 
soard, and by application in this Court for the taking of addi- 
ional evidence (R. 456-57). 


SRespondent urges this to be error (R. 473, 479-484). The neces- 
ary exceptions were taken to the Trial Examiner’s report (R. 61) 
o place the issues before the Board. Respondent has applied to 
his Court for leave to take additional evidence and has made 
ippropriate offers of proof (R. 481-484). These actions establish 
espondent’s right to make the facts a part of the record here (R. 
49, 456-60). From time to time hereinafter we shall refer to facts 
hat were excluded by virtue of such rulings. 
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that any or all of them could have had their jobs back at any 
time before they were filled by new employees. It is not in 
dispute that the strike is still in effect, that there has been 
no request for reinstatement following the strike, and that 
respondent has filled the strikers’ jobs with other and per- 
manent employees.” (R. 39). He also found that Leo Bash, 
chief operator of respondent in charge of 32 employees 
(R. 417), had made certain statements regarding the ACA 
and that none of them constituted or implied “a threat of 
reprisal or force or promise of benefit” (R. 42). On the 
basis of this finding as to the character and effect of the 
statements, he necessarily concluded, under Section 8(c) 
of the Act, that these statements did not constitute, and 
were not evidence of, any unfair labor practice. 

The Board’s general counsel filed exceptions to findings 
of the Trial Examiner (R. 63, et seq.). He excepted to the 
finding that “‘any or all of the charging parties could have 
had their jobs back at any time before they were filled by 
new employees” solely on the ground that they “could only 
have [had] their jobs back if they abandoned their rights 
under the Act” to refuse to work until Jones was rein- 
stated (R. 75). The general counsel also excepted to the 
Trial Examiner’s finding that Bash’s statements neither 
constituted nor implied any threat of reprisal or force or 
promise of benefit (R. 76). 


THE BOARD'S DECISION. 

Thereafter the Board issued its decision and order (R. 
78 et seq.). It reversed these two findings of the Trial Ex- 
aminer and based its order on these reversals (R. 81-85, 
91-93). 


D 

The Board agreed, with respect to the strike action, that 
the strike was an economic strike, and that respondent was 
free to replace the strikers at any time prior to their un- 
conditional request for reinstatement (R. 84). This hold- 
ing sustained respondent’s right to condition the return 
of the strikers on their abandoning the demand that Jones 
be reemployed and so disposed of the general counsel’s ex- 
ception to the finding that the employees could have had 
their jobs back at any time. Nevertheless the Board went 
beyond the exception and reversed that finding. It con- 
cluded that the strikers, in addition to being told they were 
discharged, were deprived of any possibility of having their 
jobs back before they were replaced by new employees (R. 
84, 85). On the basis of this reversal of the Trial Iix- 
aiminer’s finding, the Board concluded that respondent had 
violated Sections 8(a)(1) and 8(a)(3).7 The Board made 
no finding even suggesting that the alleged discharges 
eaused or prolonged the strike, or indeed that the unfair 
practice, if such it was, had any effect whatever on the 
strikers. The Board also rejected or ignored alternative 
defenses of respondent, some of which asserted that under 
all the circumstances respondent could have refused to re- 
employ the strikers if it had so desired.® 

The Board also reversed the Trial Examiner’s findings 
as to the character and effect of Bash’s statements although 
the Trial Examiner had heard the testimony and observed 
the witnesses. The Board’s reversal was based solely on 


‘Respondent urges that this reversal is not supported by sub- 
stantial evidence on the record considered as a whole and should 
ye set aside for this reason and because the Board had no authority 
(0 review this finding (R. 474, 475-476, 478). 


SRespondent urges that this error requires denial of enforcement 
(R. 479-80). 


6 
abstract consideration of the statements as if they were 
violative of the law per se and without consideration of 
the background and the record as a whole.® 


THE BOARD'S ORDER. 

The Board’s affirmative order is unusual because it is 
hypothetical. The Board conceded that it could not find 
that the strike had been abandoned or that the strikers had 
ever been denied or had ever even unconditionally requested 
reinstatement (R. 93). Nevertheless it ordered reinstate. 
ment with back pay, reinstatement to be made if the strike 
had been or should be abandoned and with back pay for the 
period between any such abandonment and until reinstate. 
ment by respondent (R. 92-93).?° There is no evidence that 
the strike has ever been abandoned or that respondent has 
ever refused to reinstate any of the strikers. On the othe1 
hand, the record clearly shows that while the strikers were 
refusing to return to available work, their jobs were fillea 
by new permanent employees (R. 39). 

The Board’s order further provides that respondent cease 
and desist from in any manner violating Sections 8(a) (1) 
and 8(a)(3) of the Act (R. 92-94). This blanket omnibus 
injunction is without basis in the complaint, the record, o1 
the Board’s findings; in contrast, respondent was deniec 
the opportunity to present its defenses to such possible con- 
clusions."* 


*Thus, the Board based its reversal in each case upon a citation 
of Board cases rather than upon consideration of the facets in the 
record (R. 82-53). Respondent urges this was error (R. 474, 476. 
477, 479). 

1°Respondent urges sueh an order is unlawful and should not be 
enforeed (R. 475, 477-478, 479). 

MRespondent urges that this form of order would be erroneous 
even if the other errors did not exist (R. 474, 475, 456-477, 479. 
481). 


i 
The Facts Before This Court 
The findings and conclusions of the Trial Examiner and 
he Board, the relevant evidence in the record, and the 
acts covered by respondent’s application for leave to ad- 
uce additional evidence and its offer of proof may be sum- 
marized as follows: 


THE STRIKE ACTION. 
The Afternoon Watch. 


On January 21, 1949 respondent discharged Charles E. 
ones for insubordination.’* Jones was employed as an 
perator in respondent’s San Francisco operating room 
here respondent was engaged in the transmission of in- 
srnational radio communications. Jones was a member of 
1e ACA and reported his discharge to a meeting of that 
nion held at 1:30 P.M. of that day for members working 
n the 4:00 P.M. to midnight watch (hereinafter referred 
> as the “afternoon watch’) (R. 34, 148-149). At this meet- 
ig the members voted to protest the discharge of Jones 
y having spokesmen enter the operating room during 
orking hours and having all members of the ACA leave 
1eir work in conceit and refuse to work until Jones was 
eemployed, and thereby to prevent the transmission of in- 
arnational radio messages until respondent agreed to re- 
mploy Jones (R. 187-88). Accordingly, Jones and Parks 
‘alked into the operating room at approximately 4:30 P.M. 
arks spoke to Bash demanding reinstatement of Jones. 
ash replied that he himself had not discharged Jones, but 
nat it had been done by higher supervision. The ACA 
perators then on duty’® gathered around Bash. He re- 


12The Board found this was lawful (R. 83). 
183Namely, Hinde, Niemi, Pottle, Risley, Smith and Williams. 
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peatedly and emphatically ordered them to return to their 
work (R. 195, 196, 202, 208, 229, 360). All said they would 
not do so until Jones was returned to work (R. 242). They 
also asked to have a meeting with those responsible for 
the discharge, since, as they knew, Bash could not effect 
reinstatement. Bash indicated they could follow their usual 
practice of calling McPherson, the District Manager, or the 
Vice President regarding any grievance (R. 168-72, 184-85). 
In fact, he specifically told them that they should see the 
Vice President (R. 203). He also offered them the use of 
the telephone to request a meeting (R. 257, 361). They 
failed to accept these invitations and continued to demand 
that Bash reemploy Jones. About a half-hour later Bash 
received specific instructions to repeat the order to return 
to work. He thereupon asked each of the operators to 
return to his cirenit (R. 34, 35, 154, 155, 362, 366). Kach 
replied in substance that he would do so only when Jones 
was reinstated (R. 35, 155, 209, 230, 233, 256, 365). There- 
upon Bash told them that they were fired. 

This group of strikers then first chose to eall upon higher 
supervision. ‘They walked across the hall to MePherson’s 
outer office and obtained an immediate meeting with Me- 
Pherson (R. 218-219, 230, 247). They stated that they un- 
derstood that they had been fired. McPherson confirmed 
this, stating that this was because they had given an ulti- 
matuim they would not work (R. 248, 421). At the same time 
he offered them the opportunity to return to work and 
sought to persuade the group as a group to return to work 
and to explain why Jones was discharged. McPherson re- 
peated the request that the group return to their jobs (R. 
499), Pottle, speaking for the group, carried on at some 


, . 

ength demanding that Jones be reinstated as a condition 
o their returning to work and insisting that Bash be dis- 
sharged (R. 198, 209). McPherson again told them that 
heir jobs were available and were there for them and that 
hey should go back to work, and that if they were going 
0 remain there and refuse to work he would have no alter- 
jative but to fire them (R. 422, 423). They again refused 
o work and McPherson again said that the Jones case 
should not affect their work and that he could not accede 
o their demand for the discharge of Bash and asked them 
0 go back to work and man the cireuits (R. 395, 398, 428). 
\¢ this time spokesmen for the employees asked for their 
yay checks (R. 210, 232). McPherson replied that their pay 
hecks would be sent to them in the mail within a few days. 
They thereupon left the premises. 


. The Midnight Watch. 


Another meeting of the ACA was held at 8:00 P.M. on 
fanuary 21. It was attended by members of the midnight 
vatch (the watch from midnight to 8:00 A.M.). Most of the 
trikers on the afternoon watch were also present. There 
vas a full discussion of what had occurred during the 
ifternoon watch (R. 298, 299). It was decided that the 
ction of the afternoon watch should be repeated during 
he midnight watch (R. 288-89). Bash had previously talked 
o several of the employees about their coming to work 
nd they had assured him that they would come to work as 
isual or would let him know. Nevertheless, they gave no 
ndication to respondent that they would not work out their 


14Disinterested spectators said she was ‘‘hollering and scream- 
ng’’ (R. 395) and ‘‘talking very loud”’ (R. 398). 


10 
shifts as usual that night and reported and went to work 
as usual (R. 290, 367). 

In accordance with the decision of the ACA meeting, 
Parks and Hinde entered the operating room during the 
midnight watch shortly after those who had manned the 
circuits on the preceding watch had left for home. Parks 
again demanded that Jones be returned to work and Bash 
repeated that this was out of his hands (R. 284). All of 
the operators then at work?’ deserted their circuits and 
joined Parks (R. 282, 293, 301, 368-370). They stated that 
their purpose in this was to gain an audience with some- 
one who could reinstate Jones (R. 233, 235), although all 
agreed that 1t was unexpected that even Bash would be 
there that mght and all knew that no one would be there 
to discuss the grievance. They further made it clear that 
none of them would return to work until Jones was rein- 
stated (R. 36). Bash had Parks and Hinde ejected from the 
premises. The other workers sat around the operating 
room for about an hour, as had the group in the afternoon. 
When it became clear that they would not work, Bash told 
them they were fired and to leave the premises. They did 
so (R. 367-70). 


3. Guerrero, Wheeler and Friend. 


In addition to the 16 strikers referred to above three 
others are involved in this ease, namely, Paul Guerrero, 
Leshe Wheeler and Lillie Friend. 

Guerrero: Paul Guerrero was not due to report to work 
on Saturday, June 22, but was due Monday morning at 


15Namely, Conger, Gyuresik, Kelso, Leach, Mulligan, MeLin. 
Pena, Rosengren, Sheaffer (R. 293). 
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3:00 A.M. On Saturday evening he had a friend telephone 
‘espondent that he would not report for work on Sunday 
yecause of illness (R. 36, 344, 345). After Bash learned 
hat Guerrero was not at work on Sunday, he telephoned 
qerrero and asked him the reason for his absence. When 
merrero said he had a cold, Bash said he did not sound 
ick and did not think he really was sick. Bash then told 
ium to come down to the office and that he would be im- 
nediately sent home if he was sick. When he refused to 
lo so, he was told to get a doctor’s certificate to cover hin- 
elf (R. 375, 376). The Trial Iixxaminer found that Guer- 
ero’s testimony that he was sick was not credible (R. 37). 
tuerrero did not come in on Sunday, but reported on 
fonday morning. Bash asked him if he had the doctor’s 
ertificate and Guerrero replied that he did not (R. 36, 37, 
47, 348, 378). Bash then told him that he was fired and 
ontinued, “I know you are going to make me reinstate 
‘huck Jones, now get down there on the bricks with the 
est of them and make me do it’’?® (R. 89, 90, 348, 378, 379, 
89). 

Wheeler: Wheeler was off on Friday night and Satur- 
lay evening and was due to work at midnight Sunday 
vening. Earlier in the evening, Bash called him to assure 
im his job was there and to find out if he was coming to 
york as usual. Wheeler promised to come in (R. 37, 38, 
74+). He failed to do so. Instead, he came in around eight 
’elock Monday morning, when he was not due to work. He 
ras with Guerrero, and Bash talked to the two of them at 
he same time. He asked Wheeler why he had not come in. 
Vheeler gave no explanation; Bash then told him that he 


¢ 9?) 


16The phrase ‘‘on the bricks’’ means ‘‘on the picket line.’’ 
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was discharged for not reporting to work (R. 87, 38, 319), 
Bash said to him and Gurrero, “I know you are going to 
make me reinstate Chuck Jones, now get down there on the 
bricks with the rest of them and make me do it” (R. 378, 
aT), 389): 

Friend: Friend was not scheduled to work on January 
21 or 22. Bash called her on the telephone on Sunday night 
and made it clear to her that her job was there and that 
he wanted her to come in to work as usual on Monday 
morning, and she indicated she would. When she arrived 
she met Guerrero and Wheeler and came into the operating 
room with them. Bash was apparently very excited and 
“in a very angry mood” (R. 309); he talked to the three of 
them for some time. He told Friend that her job was there 
and that she should go to work (R. 310). There was some 
discussion and Bash again ordered her to go to work. She 
did not do so, and Bash said, “Well, trot along then” (R. 
311). 

Friend, Guerrero and Wheeler went out and joined the 


picket line. 


4. Subsequent Events. 

The strikers established a picket line at respondent’s 
office on Monday morning. During the day, Guerrero and 
Wheeler received telegrams asking them to come to re- 
spondent’s office and diseuss their discharges with the Dis- 
trict Manager and telling them that they would be rein- 
stated if there was no basis for discharge. Both ignored 
the invitation (R. 38, 320-21, 349-50). 

On Monday or Tuesday respondent sent each of the 


strikers a paycheck covering all time worked ineluding 
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Mitrvcd vacation pay. Under the terms of the old agree- 
ment with the ACA, which respondent had advised would 
be continued in effect, such payment was required on every 
termination of employment (as in ease of furlough, layoff, 
quit, leaving by mutual consent) except only unilateral dis- 
charge by the employer. In the latter case a person was 
required to receive two weeks pay in lieu of two weeks 
notice. Jones, in contrast to the strikers, received two weeks 
pay in lieu of notice of discharge.” 

Respondent met during this week with a committee of 
the San Francisco CIO Council and officials of the ACA, 
who represented the strikers (R. 426). They demanded that 
respondent recognize the ACA as exclusive collective bar- 
raining representative of its employees, and that respond- 
ent reemploy Jones. ‘hese demands set the conditions 
ander which the strikers would return to work (R. 461- 
464). At the same time, these representatives admitted that 
the ACA did not represent the majority of the Globe em- 
ployees in the appropriate unit covering these workers; 
aence, respondent could not have lawfully acceded to the 
demands that the strikers were making (R. 427). 

The strikers distributed bulletins on the picket line dur- 
ng this week stating that Jones had been discharged and 


17Mach employee received a notice stating: ‘‘In view of the 
fermination of your employment, we hand you final paycheck 
sovering salary through January 22, 1949. This check also includes 
inv accrued vacation pay.”’ 

Such payment was required by California law. Section 209 of 
he California Labor Code provides: ‘‘In the event of any strike, 
he unpaid wages earned by striking employees shall become due 
ind payable on the next regular pay day, and the payment or 
settlement thereof shall include all amounts due the striking em- 
nloyees without abatement or reduction. The employer shall return 
o each striking employee any deposit. money, or other guaranty 
‘equired by him from the employee for the faithful performance 
of the duties of the employment.’’ 
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that they had been locked out. They also stated that they 
were discussing with the management a basis for the return 
of all strikers to their jobs (R. 464, 465)."% 

Respondent subsequently filled their jobs with new per- 
manent employees, while the strike continued without any 
unconditional request for reinstatement being made (R. 


39, 93). 


5. The Crucial Findings in Issue. 


On the basis of the foregoing facts, respondent asserts 
that the finding of the Trial Examiner with respect to 
these strikers is the only possible finding supported by 
substantial evidence on the record considered as a whole. 
The Trial Examiner found and concluded: ‘* * * the strike 
of the other employees in protest (to the discharge of 
Jones) was not an unfair labor practice strike. It is clear 
that any or all of them could have had their jobs back at 
any time before they were filled by new employees. It is 
not in dispute that the strike is still in effect, that there 
has been no request for reinstatement following the strike, 
and that respondent has filled the strikers’ jobs with other 
and permanent employees. In these circumstances and 
under familiar decisions of the Board respondent is not 
obligated now to reinstate the strikers” (R. 39). 


18Respondent dealt with the strikers only as a group; it eare- 
fully avoided any direct dealings with individual strikers to get 
them to disassociate themselves from the striking group. Any such 
action would have been an unfair labor practice. The Board ap- 
parently concluded that respondent’s failure to solicit individual 
strikers to return to work meant that the strikers could not have 
returned (R. 85). The faets are quite the contrary: it meant 
merely that respondent was eomplying with the law in not en- 
deavoring to break the strike through interference in its eontinu- 
ance. 
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‘The Board reached a contrary conclusion. As explained 
1 its Opening Brief (O.B. 11, n. 15), the Board’s contrary 
onclusion depends on its finding: “As the respondent did 
ot attempt to settle the strike or solicit the return of the 
trikers, we find no basis for concluding, as did the Trial 
jxamminer, that ‘any or all of them could have had their. 
ybs back at any time before they were filled by new em- 
loyees’”’ (R. 85n).?° 

Respondent urges that this finding is without substantial 
iupporting evidence in the record considered as a whole 
nd that, since the finding of the Trial Examiner is the only 
iwful and supported finding on this point, there is no find- 
ig to support any order of reinstatement or back pay. 


The Alternative Defenses Regarding the Strikers. 
1) THE STRIKERS’ OBLIGATIONS TO WORK. 


Respondent interposed an alternative defense that re- 
istatement and back pay are contrary to law because the 
rikers were under obligations to continue at work at the 
me and place they chose to refuse to do so in order to 
ree the reemployment of Jones.*® The Board agreed that 


9? 


19Note that this purported ‘‘finding’’ is supported by no refer- 
ice to any evidence; that no issue had been raised concerning 
ttlement or solicitation to return; that solicitation would have 
en an unfair labor practice; that Guerrero and Wheeler, whose 
atus was in doubt to the Company, were specifically invited to 
scuss their return to work; that settlement negotiations were in 
et under way; that the Trial Examiner found on the basis of the 
ridence that the jobs were open. 


20Respondent does not urge that its employees have no right to 
rike. It eoncedes this right. However, it urges that law imposes 
rtain obligations upon its employees upon their voluntarily tak- 
g over a watch. The public interest requires that they stand the 
atch and transmit messages so that, absent notice to the contrary, 
ie publie will get the service upon which it relies. These obligations 
‘e violated when they engage in quickie wild cat intermittent work 
oppages such as those carried on by the strikers involved in this 
roceeding, 
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Section 201 of the Federal Communications Act imposes 
an obligation on respondent to furnish service; as a com- 
mon carrier in interstate and foreign commerce it must 
furnish radio communication service upon reasonable re- 
quest (R. 86). However, the Board held that this obligation 
in no way extends to respondent’s employees and that re- 
fusal to work by its employees does not result in any breach 
of duty on the part of respondent (R. 86). 

But this statute specifically provides that an omission 
or failure of its employees is an omission or failure of 
respondent. Thus Section 217 provides: 

“The act, omission or failure of any * * * person 
* * * employed by any common carrier * * * acting 
within the scope of his employment, shall in every 
case be also deemed to be the act, omission or failure 
of such carrier * * *,” 


This is further implemented by a direct sanction imposed 
upon the employees implementing respondent’s responsi- 
bility for the results of their acts. Thus Section 501 pro- 
vides that “any person who willfully and knowingly does 
or causes or suffers to be done any act, matter or thing in 
this Act prohibited or declared to be unlawful” is guilty of 
a felony. 

An obligation upon each striker to have worked out the 
watch that he took over is also imposed by the state law. 
The California Penal Code, Section 638, provides: 

“Hivery agent, operator, or employee of any tele- 
graph or telephone office, who wilfully refuses or neg- 


lects to send any message received at such office for 
transmission * * * is guilty of a misdemeanor.” 
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The common law of public utilities requires a utility, and 
the workers engaged in its essential activity, to provide 
service to the public. E.g., United Gas Co. v. R. R. Comm’n, 
78 U.S. 300 (1929). Respondent urges that this obligation 
neludes the obligation to continue to supply this service 
mtil reasonable notice is given to the public that it will 
jot be available and urges that this requires persons en- 
raged in these services to carry on their work until the 
wublic, which relies upon the workers to provide the ser- 
rice, has been given reasonable and adequate notice that 
ervice will not be available as usual. 

Respondent’s employees had worked under a collective 
argaining agreement, including a no-strike clause (R. 325). 
Yhey had continued to work under an understanding that 
he terms of this agreement would govern their work (R. 
11-13). They had specifically recognized that a precipitous 
vork stoppage during which the circuits were not ade- 
ately manned was a violation of their contract of em- 
jlovment (R. 325). The emplover established nondiserimi- 
iatory rules forbidding desertion of work (R. 412). 

The Board denied that these workers’ right to reinstate- 
nent and back pay was at all affected by the provisions of 
aw and contract referred to (R. 85-86) refusing to give 
nv consideration to the differences between —s work of 
hese emplovees and of others. 


b) OTHER ATTACKS ON THE AFFIRMATIVE ORDER FOR REINSTATEMENT 
WITH BACK PAY. 


Respondent interposed a defense and sought to intro- 
luce evidence to show that any affirmative order would not 
ffectuate the purposes of the Act (R. 28, 126-127). 
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We have already stated the facts with respect to the obli- 
gation to remain at work at the time and place that the re- 
fusal to work occurred and the strike technique of inter- 
mittent quickie wild cat work stoppages. 

The strikers also carried on their strike in an unlawful 
manner, inducing or encouraging the employees of other 
employers to refuse, in the course of their employment, 
to handle messages that were or were destined to be han- 
dled by respondent (R. 453). The Board refused to permit 
respondent to introduce evidence that the strikers as agents 
of the ACA, as well as the ACA, engaged in such action 
in the course of the strike. Respondent also sought to show 
that the strikers, as agents of the ACA, were restraining 
and coercing the other employees of respondent in their 
rights guaranteed by the National Labor Relations Act in 
earrying out their strike. Respondent further sought to 
show that the strike had an unlawful purpose of requiring 
respondent to recognize the ACA as the exclusive collective 
bargaining representative of its workers at a time when 
it was admitted that the ACA was not the majority choice 
of the workers in the appropriate unit (R. 454). 

Respondent was denied the opportunity to present evi- 
dence on these and other matters with respect to the issue 
raised by its answer that reinstatement or back pay would 
not effectuate the policies of the Act. The Board refused 
to hear any evidence on these issues (R. 23, 126-127). In- 
stead, it arbitrarily and capriciously said that its order 
would effectuate the policies of the Act without any con- 
sideration of the facts surrounding this particular industry 
or case. 
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B. BASH'S STATEMENTS TO THE STRIKERS. 

Leo Bash, chief operator of respondent at the time of 
he strike, was one of the early members of the ACA and 
vad been one of the martyrs of that Union in the 1934 
Mackay strike. Because of his active participation and 
eadership in that strike, he had been discriminated against 
my Mackay. Mackay Radio ¢ Telegraph Co., 1 N.L.R.B. 
401 (1936). Finally, after long years, he was given rein- 
‘tatement with back pay as a result of the Supreme Court’s 
lecision in the Mackay case upholding the National Labor 
relations Act and the Board’s right to order reinstate- 
nent with back pay. Labor Board v. Mackay Radio Co., 
104 U.S. 333 (1938). 

Subsequently, he was employed by Globe and remained 
_member of the ACA during that employment and even 
vhile he was performing supervisory work, only taking 
us withdrawal from this union when he became Globe’s 
hief operator (R. 355). He became very disturbed when his 
inion, the ACA, failed to take the necessary action so that 
10n-Communist affidavits could be filed and it could fully 
omply with the requirements of the amended National 
4zabor Relations Act (R. 371). Consequently, during the 
eriod beginning at least in the summer of 1948, the IBEW 
nd the ACA adherents among the Globe employees were 
t odds and were repeatedly discussing the pros and cons 
f the ACA and other unions (R. 141, 172-173). 

He frequently accused the ACA of being Communist- 
lominated and accused ACA adherents, among the Globe 
mployees, of being Communists or fellow travelers (R. 
41, 194, 211, 262, 381-384). On at least one occasion, ex- 
hanges between him and an ACA member were very 
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heated and almost led to physical violence on the premises 
(R. 29-30, 141. 

The ACA adherents told the Company that Bash “was 
a raving maniac, and that it was impossible to deal with 
him in a reasonable way” (R. 175, 209). They said that it 
was the usual thing for Bash “to be hollering at some- 
body” (R. 195). One of the strikers told Bash to his face, 
“Leo, that is the trouble with you, you are so hot headed, 
you do things before you think” (R. 213). The Trial Ex- 
aminer found that Bash had made certain statements re- 
garding the ACA, as it was operating at the time of the 
strike, and the Communists. He found, “The entire record 
shows Bash to be of an excitable and undiplomatie tem- 
perament” (R. 41), and that he had a “willingness to use 
any stigma to beat a dogma” (R. 42). 

On the basis of the entire record, the Examiner found 
that these statements did not constitute or imply “a threat 
of reprisal or force or promise of benefit” (R. 42). One of 
the principal statements that was alleged to constitute a 
threat of reprisal or force or promise of benefit was made 
in the course of a telephone conversation that the person 
then being “threatened” summarized as being an apology 
by Bash for the action he had taken (R. 214), and one in 
which there was no suggestion that the striker would obtain 
any benefit hy leaving the group of strikers and coming 
back to work (R. 220). 

The Board reversed the finding of the Examiner (R. 82- 
83). In doing so, it gave no consideration to the general 
record and reached its conclusion solely on the basis of the 
citation of eases and without consideration of the evidence. 
Thus, the Board stated, “His admonition to get out while 
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the gettmg was good was an unequivocal warning that 
the emplover intended to discriminate against ACA mem- 
bers, combined with an assurance that if Pottle left the 
Union, her position would be safe” (R. 82). The record, 
nowever, shows that Pottle, in no way, thought that this 
statement suggested that she would be secure in her job if 
she left the ACA (R. 220). 

The Board further concluded that these statements of 
Bash represented the position of the company and that re- 
spondent was responsible for these statements (R. 82-83). 
[his finding was made although the strikers had insisted 
hat Bash should be discharged (R. 193-94) and that he 
vas responsible for all of the trouble in the operating room 
‘R. 147, 156), although the statements principally relied 
yn were made in the course of Bash’s attempt to justify 
ind apologize for the action he had taken, in the course of 
vhich he said that if he had known this would result, he 
vould never have done it, and although Bash was asked 
o resign and subsequently was demoted between the time 
yf the strike and the time of the hearing (R. 215-16, 380). 

Respondent asserts, if the Board had any jurisdiction to 
jo into any alleged unfair labor practices of the type just 
liscussed, that this Court must accept the finding of the 
Trial Examiner that these statements contained no threat 
yf reprisal or force or promise of benefit. It further con- 
ends that the Board’s contrary conclusion is not a finding 
)f fact, is not supported by substantial evidence on the rec- 
rd considered as a whole and is contrary to such evidence 
‘R. 475-76). 
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C. THE BOARD'S ORDER. 


We have already stated the facts and findings on the 
basis of which respondent attacks the affirmative order of 
reinstatement with back pay on the ground that it is con- 
trary to law, both substantively and procedurally. 

The order provides that reinstatement with back pay 
should be granted if certain hypothetical occurrences 
should take place. On the basis of the findings and concelu- 
sions it stated that neither reinstatement nor back pay was 
proper on the status of the record presented. It ordered re- 
instatement and back pay, however, should the strikers at 
some time give up their strike demands and uncondition- 
ally seek reinstatement with provision for back pay for any 
period that might exist between such an abandonment of 
the strike and the first offer of reinstatement should that 
be subsequent to the abandonment of the strike (R. 93). 

Paragraph 1(b) of the affirmative order provides an 
omnibus cease and desist order (R. 93-94). However, there 
is nothing im the charge or the complaint suggesting an al- 
legation that respondent exhibited a general disregard for 
the provisions of the Act. There are no findings supporting 
this paragraph. 

On the basis of these errors, respondent has filed its 
Answer praying in the alternative that the Court deny 
enforcement or remand the case for further evidence be- 
fore the Board should the record require amplification in 
accordance with respondent’s motion for leave to adduce 
additional evidence (R. 471 et seq.). 
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QUESTIONS PRESENTED 

(1) Whether there is substantial evidence on the record 
sonsidered as a whole supporting the Board’s crucial find- 
ng that the strikers’ jobs were not available to them be- 
ween their refusals to work and their replacement. 

(2) Whether the Board has any power to order rein- 
statement with back pay of striking employees who are 
old they are “discharged” or “fired” if their jobs are con- 
imuously open to them or if they have never uncondition- 
lly sought reinstatement. 

(3) Whether the Board may order reinstatement with 
yack pay of economic strikers where their strike has been 
either caused nor prolonged by any unfair labor practice. 

(4) Whether this Court should enforce an order of rein- 
tatement and back pay for employees who, in going on 
trike at the time and place selected, violated obligations 
o work imposed by federal and state law and contract. 

(5) Whether an affirmative order of the Board will be 
nforeced which on its face admits the record does not show 
acts requiring reinstatement or back pay and they may 
ever arise. 

(6) Whether a respondent was lawfully and constitu- 
ionally denied use of discovery procedures to assist in 
reparation for a hearing in view of the broad discovery 
procedures open to the Board’s general counsel and re- 
spondent’s statutory right to subpenas. 

(7) Whether the Board gains authority to issue an order 
yased on charges which in fact were filed by a labor organ- 
zation that has not complied with Section 9(f), (g) and 
h) of the Act by making an “administrative determina- 
ion” that the charges were not so filed while refusing to 
lear contrary evidence. 
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(S) Whether the Board may consider an alleged unfair 


labor practice as to which no charge has been filed. 

(9) Whether substantial evidence in the record as a 
whole sustains the Board’s finding, contrary to that of the 
Trial Examiner, that certain statements of a minor super- 
visory employee are admissible evidence under Section 
8(c) of the Act and show a violation of Section 8(a) (1) 
of the Act. 

(10) Whether an omnibus cease and desist order of the 
Board will be enforced where there are no findings as to 
the respondent’s opposition to the purposes and _ policies 
of the Act and the Board has refused to consider evidence 
showing its general acceptance of the Act. 

(11) Whether an affirmative order of the Board will be 
enforced when the Board refuses to hear evidence as to 
why such an order will not effectuate the policies of the 
Act and fails to make findings or give reasons supporting 
such order. 

SUMMARY OF THE ARGUMENT 

1. The Board has no jurisdiction in this proceeding. 
The charges were filed by a labor organization that had 
failed to comply with Section 9(f), (g) and (h) of the Act. 
Respondent is entitled to prove this fact despite an ‘‘ad- 
ministrative determination” to the contrary. In addition, 
no charge was filed with respect to the alleged coercive 
statements. 

2. Respondent was denied due process of law. The 
Board refused to permit it any discovery procedures. This 
was contrary to statute. It disregards the “cherished tradi- 
tion of fair play” the Constitution guarantees in these pro- 


ceedings. 
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38. The employees who struck in protest against Jones’ 
lischarge were economic strikers. The Trial HMxaminer’s 
inding that their jobs were always open to them must be 
iecepted; the Board’s contrary finding is without support 
n the evidence. The Board’s affirmative order depends on 
his finding. Even if the Board’s conclusion of an unfair 
abor practice were correct, its order is punitive. It directs 
‘einstatement with back pay although the strike was neither 
aused nor prolonged by an unfair labor practice. There is 
10 “status quo ante” to restore; the “discharge” caused no 
ffect. Furthermore the strikers violated their obligations 
© remain at work at the time and place they chose to strike. 
\n order of reinstatement or back pay is contrary to law. 

4. The Board’s affirmative order was issued without 
he necessary procedure. The Board struck defenses, re- 
used to accept evidence and failed to make the necessary 
indings on issues going to the propriety of an affirmative 
rder. 

o. The statements of Bash are, by virtue of 8(c), no 
vidence of an unfair labor practice. They contain no 
yromise of benefit or threat of reprisal or force. In any 
vent, the statements were not violative of 8(a)(1). They 
vere not threatening or coercive. They are not chargeable 
o respondent. 

6. The omnibus cease and desist order must be denied 
nforeement. There is no finding of a general attitude of 
ypposition to the Act. 

7. Were the Court to conelude that the present record 
ndicates a basis for enforcement of the Board’s order, 
t would then be called upon to grant respondent’s motion 
or leave to adduce additional evidence. Respondent was 
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denied the opportunity to present evidence going to the 
availability to the strikers of their jobs while they were on 
strike, their strike demand that a union be recognized as 
exclusive bargaining representative while it was not the 
choice of a majority of the employees, the strikers’ partici- 
pation in activities in violation of the Act in carrying on 
their strike, and their abuse of their right to engage in 
eoncerted activity. It has asked leave to submit further 
proof that the strikers’ jobs were open to them. This evi- 
dence all goes to the question of whether an affirmative 
order with back pay was justified. Respondent also was 
prevented from showing that the charges were filed by a 
union not in complhance. It is entitled to prove the error 
of the Board’s “administrative determination” that it had 
jurisdiction to proceed on the charges. 
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ARGUMENT 
h 
The Order Is Not Within the Jurisdiction of the Board 
.. THE CHARGES WERE MADE AND FILED BY A NON-COMPLYING UNION. 

Section 9(f), (g) and (h) of the Act provides that no 
omplaint shall be issued by the Board™! pursuant to a 
harge made by a labor organization unless that labor or- 
‘anization has (1) filed a statement containing certain de- 
ailed information concerning its officials, finances and in- 
ernal organization; (2) brought such statement up-to-date 
nnually; (3) filed affidavits that its officers are not Coin- 
nunists or fellow-travelers. We shall hereinafter refer to 
atisfaction of these requirements as “compliance.” 

Respondent alleged (R. 20) and sought to introduce evi- 
ence to prove (R. 123) that the charges herein had been 
nade and filed by a labor organization that had not com- 
lied with Section 9. 

Respondent asserted at the hearing, as it asserts here, 
hat compliance was a question of fact which required in- 
wry and proof. The Trial Examiner ruled, “Well, if it 
s a matter of fact it is a matter of administrative fact 

* * It is all an administrative matter. That has been con- 
istently held by the Board ever since Taft-Hartley” (R. 
23-24). The Board adopted the same position-—that there 
ould be no litigation of the matter of compliance (R. SO). 

The Board’s position in relation to these requirements 
as been overruled by the Supreme Court. 

The Board advanced the same contention in Labor Board 
. Highland Park Mfg. Co., 341 USS. ....... 19 U.S.L. Week 


*1An order of the Board must be based on a complaint raising 
he issues on which the order is based. Consolidated Edison Co. v. 
abor Board, 305 U.S. 197 (1938). 
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4299 (U.S. Sup.Ct., May 14, 1951). It argued that an “ae 
ministrative determination” regarding compliance was not 
reviewable at the instance of an employer in an unfair labor 
practice proceeding. 
The Supreme Court held that the issue of compliance is 
a reviewable one. It stated: 


“* * * the congressional purpose was to ‘wholly erad- 
icate and bar from leadership in the American labor 
movement, at each and every level, adherents to the 
Communist party and believers in the unconstitutional 
overthrow of our Government’ * * * 

“The further contention is advanced by the Board 
that the administrative determination that a petition- 
ing labor organization has complied with the Act is 
not subject to judicial review at the instance of an em- 
ployer in an unfair labor practice proceeding. * * * 

“Tt would be strange indeed if the courts were com- 
pelled to enforce without inquiry an order which could 
only result from proceedings that, under the admitted 
facets, the Board was forbidden to conduct. The Board 
is a statutory agency and, when it is forbidden to in- 
vestigate or entertain complaints in certain cirewn- 
stances, its final order could hardly be valid. We think 
the contention is without merit and that an issue of 
law of this kind, which goes to the heart of the validity 
of the proceedings on which the order is based, is open 
to inquiry by the courts when they are asked to lend 
their enforcement powers to an administrative tribu- 
nal.” 


In the present case there is a factual issue; clearly, if the 
facts are in dispute they must be litigated before the Board 
so that the legal questions may be here reviewed. 

True, in the Highland Park case the facts were admitted 
and the only issne was one of law. The Court said, 


. 
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“If there were dispute as to whether the C.1.0. had 
filed the required affidavits * * * and the Board had 


resolved that * * * a different question would be pre- 
sented” (19 U.S.L. Week at 4299). 


* But that “different question” is not here presented. Here 


the Board has failed and refused to resolve the issue of 


~ fact as to compliance. Here, as in the Highland Park case, 


the issue “goes to the heart of the validity of the proceed- 
ings on which the order is based” and accordingly “‘it is 
open to the courts when they are asked to lend their en- 
forcement powers to an adininistrative tribunal.” 

The Act denies jurisdiction to proceed on charges ‘‘made 
by a labor organization” not in compliance (Act, Sec. 9(f), 
(g) and (h)). Clearly the question as to who made the 
charge is a factual issue; the clear intent of Congress that 
Communistiec unions not be permitted to use the Board’s 
procedures is not to be subverted by an ex parte “adminis- 
trative determination” that a charge was made by an indi- 
vidual if that conclusion is contrary to the fact. Respond- 
ent is entitled to its day before the Board to show that in 
fact a Communist-dominated union made the charges, and 
it is entitled, before this Court, to review of any questions 
of law involved. 

The clear provision of the Act, as interpreted in the 
Highland Park case, requires denial of enforcement or, at 
the least, remand for determination of this basic, jurisdic- 
tional] issue. 


B. THE BOARD'S ORDER EXTENDS TO UNFAIR LABOR PRACTICES AS TO 
WHICH THERE IS NO CHARGE. 


The Board’s order concludes that respondent committed 
two distinct unfair labor practices: the first relates to cer- 
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tain alleged coercive statements made by a minor super- 
visory employee of respondent, the other relates to the 
strike action. In this section respondent attacks only the 
first portion of the order. It asserts that no charge has 
been filed with respect to this alleged unfair labor practice 
and that the Board was without power to issue the com- 
plaint or an order in the absence of a charge with respect 
to this unfair labor practice. 
Section 10(b) of the Act provides: 

“Whenever it is charged that any person has en- 
gaged in or is engaging in any such unfair labor prac- 
tice, the Board, or any agent or agency designated by 
the Board for such purposes, shall have power to issue 
and cause to be served upon such person a complaint 
stating the charges in that respect, and containing a 
notice of hearing before the Board or a member there- 
of, or before a designated agent or agency, at a place 
therein fixed, not less than five days after the serving 
of said complaint: Provided, That no complaint shall 
issue based upon any unfair labor practice occurring 


more than six months prior to the filing of the charge 
with the Board * * *.” 


This language expressly fixes the limits of the Board’s 
jurisdiction. It permits the Board to issue a complaint and 
an order with respect to an unfair labor practice when, but 
only when, a charge is filed stating the unfair labor prac- 
tice, and such charge is filed and served within six months 
of the occurrence of that unfair labor practice. 

It is clear that a discharge of a person for a specific act, 
not found to be activity on behalf of a named union, which 
occurs on a specific date, at a specific time, is a different 


unfair labor practice from one consisting of threats of dis- 


‘ 
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| tharge or demotion as a penalty for other activity on be- 


half of a named union particularly where the threats oc- 
eurred at different times and places from the discharge. 


: The principle that different facts are different unfair labor 
: practices and also the necessity that the complaint state 


the alleged unfair labor practice referred to in the order, 


' were established by the Supreme Court in Labor Board v. 


Sands Mfg. Co., 306 U.S. 332 (1939). The Court there 
stated, at pages 345-46: 

“The Board found as a fact that in offering reem- 
ployment to two of its old men the respondent stipu- 
lated as a condition that they join the International 
Union. The finding is sharply challenged but, as there 
is evidence in support of it, we accept it. Based upon 
this finding the Board contends this stipulation in con- 
nection with the offer to hire the men was a violation 
of Section 8(3) of the Act independent of any of the 
violations flowing out of the discharge and refusal to 
reemploy the men as a body. The contention is ir- 
relevant to any issue in the cause. The complaint 
alleged that the discharge of the men constituted an 
unfair labor practice in violation of Section 8(1) and 
(3) and that the execution of the agreement with the 
international association constituted an unfair labor 
practice under Section 8(5). It nowhere refers to any 
discrimination in hiring any man or charges any vio- 
lation in connection therewith.” 


Applying this principle to the present situation it is clear 
that the order refers to two unfair labor practices and that 
only one of these is covered by the charge. 

The eases cited by petitioner (O.B. 27-28) for the proposi- 
tion that the complaint may “enlarge” upon the charge are 
quite beside the point. In the first place, this is not a case 
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of a complaint enlarging upon a charge—it is a case where 
the complaint alleges an unfair labor practice which was 
never made the subject of any charge. It was not referred 
to even indirectly in any charge, and it relates to matters 
entirely different from anything alleged in any charge. 

The case cited by petitioner that is closest to the point 
is Kansas Milling Co. v. Labor Board, 185 F.2d 413 (10 
Cir. 1950). In this case the Court of Appeals held that an 
amended charge may be filed later than the six months 
limitation period established by Section 10(b), if the aimend- 
ments relate to the same unfair labor practices that were 
alleged in the original charge. Here in contrast, the Board 
has permitted litigation of an alleged unfair labor practice 
that is entirely different in every way from those alleged 
in the charge. 

The National Licorice case, 309 U.S. 350 (1940) arose 
under the Act prior to the time the language we rely upon 
was added to the Act. Furthermore, the Supreme Court 
expressly refused to consider whether a new and different 
unfair practice could be alleged in the complaint under the 
old Act; it held only that where practices alleged in the 
charge were continued pending the hearing before the 
Board, the Board could consider them, even though, of 
course, it would be impossible for any charge to be filed in 
that proceeding concerning them. The Consumers Power,” 
American Creosoting® and Fort Wayne Corrugated Paper* 


Consumers Power Co. v. Labor Board, 113 F.2d 38 (6th Cir. 
1940). 

“3 Labor Board v. American Creosoting Co., 139 F.2d 193 (6th Cir. 
1948). 

*4Fort Wayne Corrugated Paper Co. v. Labor Board, 111 F.2d 869 
(7th Cir. 1940). 


ve 
33 


' eases likewise all arose under the law prior to the amend- 


‘ ment to Section 10(b). Furthermore, they involve only the 
- constitutional sufficiency of the complaint to give notice to 
the employer where the charge supports the complaint. 
They do not involve the requirement in Sec. 10(b) that a 
charge be filed stating the unfair labor practice involved. 
The Fulton Bag” and Indiana & Michigan” cases are abso- 
| Iutely beside the point, except that the Indiana & Michigan 
ease emphasizes that the charge is jurisdictional. In the 
Cathey Lumber case,*" which was enforced without opin- 
ion,’ the Board held (1) the additional unfair labor prac- 
tices alleged in the complaint were of the same nature as. 
those alleged in the charge; (2) the employer had waived 
the six months requirement when it failed to raise this 
point in its answer. That case merely sustained the Board’s 
eonclusion that the issue was waived. 

In the instant case, the charges referred only to specific 
discharges on or about January 22, 1949. We make no point 
of the language used or the artistic or inartistic way in 
which the charges were drawn; we are concerned with their 
substance. They stated that on such a day respondent dis- 
charged the charging employee for concerted activity in 
protesting the discharge of Jones (R. 6, 7-8). Nowhere is 
there mention of threats of discharge or demotion as a 
penalty for activity on behalf of the ACA. In fact, the 
ACA is not mentioned. Yet the complaint alleges (R. 10- 
12) and the Board’s order finds (R. 81, 83, 88-89) other un- 


Labor Board v. Fulton Bag & Cotton Mills, 180 F.2d 68 (10th 
Cir. 1930). 

*°Labor Board v. 1. & M. Electric Co., 318 U.S. 9 (1948). 

“Cathey Lumber Co., 86 N.L.R.B. 157 (1949). 

**Cathey v. Labor Board, 185 F.2d 1021 (Sth Cir. 1951) (Mem.). 
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related violations; and the Board grants relief based upon 
such unrelated allegations (R. 91-94). This the Board is 
without power to do. 

Closely in point is Joanna Cotton Mills Co. v. Labor 
Board, 176 F.2d 749 (4 Cir. 1949). There a charge alleged 
the discharge of a man on account of union activities and 
membership. More than six months after the effective date 
of the 1947 amendments (which inserted the provisions of 
Sec. 10(b) quoted above) an amended charge was filed which 
referred to the same discharge but alleged it was for en- 
gaging in concerted activities having no relation to union 
activities. The Court set aside the order of the Board re- 
lating to the unfair labor practice stated in the amended 
charge: 

“Section 10(b) of the Labor Management Relations 
Act, 29 U.S.C.A. § 160(b), specifically provides that 
‘no complaint shall issue based upon any unfair labor 
practice occurring more than six months prior to the 
filing of the charge with the Board and the service of 
a copy thereof upon the person against whom such 
charge is made.’ * * * No charge relating to discharge 
for engaging in concerted activities, as distinguished 
from union activities, was served upon the company 
until more than six months had elapsed after the act 
had become effective. 


* *% % *% x * * 


“The case seems clearly one for the application of 
the rule recently announced by the Supreme Court 
that ‘a claim which demands relief upon one asserted 
fact situation, and asks an investigation of the ele- 
ments appropriate to the requested relief, cannot be 
amended to discard that basis and invoke action re- 
quiring examination of other matters not germane to 
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the first claim.’ United States v. Andrews, 302 U.S. 
O17, 524; Umied States v. Garbutt Oil Co., 302 US. 
llealieg 

“For the reasons stated, the order of the Board will 
be set aside.” 


The Court of Appeals for the 7th Circuit has recently 
denied the position here taken by the Board that the filing 
of a charge permits it to go into any unfair labor practice 
that occurred within six months of filing.”? In Supertor 
Engraving Company v. Labor Board, 183 F.2d 783 (7th 
Cir. 1950), cert. denied 340 U.S. 930 (1951), the Court re- 
fused to give consideration to unfair labor practices that 
were not alleged in a charge, even though referred to in 
the complaint, on the ground that Section 10(b) requires 
filing and service of a charge with respect to a specific un- 
fair labor practice before the Board has jurisdiction to 
proceed with respect to it. 

Accordingly, the provisions of the Board’s decision and 
order relating to alleged threats and coercive statements 
concerning the ACA are void for the reason that no charge 
was filed and the Board was without jurisdiction to con- 
sider them. 


22°The Board goes so far as to argue (O.B. 28) that service of the 
complaint was a sufficient compliance with the Act, although the 
Act explicitly requires service of the charge, See. 10(b), in such 
manner as to make the requirement jurisdictional. 
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Mm: 


The Board's Procedure Denied Due Process of Law 


A. THE BOARD'S PROCEDURE DENIED RESPONDENT THE FAIR HEARING 
REQUIRED BY STATUTE AND THE CONSTITUTION. 


“Respondent sought to utilize discovery procedures so as 
to place it in a comparable position to that of the general 
counsel of the Labor Board in presenting the evidence at 
the hearing and building the record considered by the Trial 
Examiner, the Board and this Court. 

The general counsel of the Board has a right by statute 
to carry on an intensive pretrial investigation of the issues. 
This includes the investigatory powers of access to the 
premises of respondent with the right to copy any evidence 
there found (Act, See. 11(1)); in addition, the Board’s in- 
vestigators take statements from all parties and those hav- 
ing knowledge as to the charges, including respondent’s 
supervisory Ptait.” 

Respondent, however, cannot unilaterally take statements 
from any of the persons on strike, for such action would 
in itself be an unfair labor practice under Section 8(a) (1). 
Labor Board v. Botany Worsted Mills, 106 F.2d 263 (3 Cir. 


3°Sece. 101.4 of the Board’s Statements of Procedure provides: 

‘“Investigation of charges.——When the charge is reecived in the 
regional office it is filed, docketed, and assigned a case number. The 
regional director will, on request of the charging party, and may 
in any case cause a copy of the charge to be served upon the per- 
son against whom the charge is made, but timely service of a copy 
of the charge within the meaning of the proviso to seetion 10(b) 
of the act is the exclusive responsibility of the charging party 
and not of the general counsel or his agents. The regional director 
requests the person filing the eharge to submit evidence in its sup- 
port. The person against whom the charge is filed, hereinafter 
ealled the respondent, is asked to submit a written statement of 
his position in respect to the allegations. The case is then assigned 
to a member of the field staff for investigation, who interviews 
representatives of all parties and those persons who have knowledge 
as to the charges.”’ 


| y 
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1939) ; Labor Board v. Stone, 125 F.2d 752 (7 Cir. 1942) ; 
Interstate Folding Box Co., 47 NLRB 1192 (1943). The 


_ rules of the Board, however, make provision for the taking 
of depositions (NLRB Rules and Regulations, See. 102.30) 


and the Act places a mandatory duty upon the Board to 
issue subpoenas requiring the attendance and testimony of 
witnesses and production of any evidence upon application 
of any party to a proceeding before the Board (See. 11(1)). 
Accordingly respondent prepared applications for subpoe- 
nas for the taking of depositions before trial, in accordance 
with the usual and standard procedure under the Federal 
Rules of Civil Procedure for the United States District 
Courts (R. 103-119). 

The Board denied respondent any opportunity to use the 
discovery process, by order prior to hearing (R. 120-23) 
by order of the Trial Hxaminer (R. 99-102) and by final 
order of the Board (R. 80). 

The denial of the subpoenas was a violation of both the 
Act and Section 6(c) of the Administrative Procedure Act. 
It furthermore was a denial of due process of law in viola- 
tion of the Fifth Amendment. It is well established that 
this amendment guarantees a fair and equitable procedure 
in the course of administrative adjudication. While the 
requirements of due process of law are neither rigid nor 
technical, there is a positive obligation upon the adminis- 
trative tribunal to act “in accordance with the cherished 
judicial tradition embodying the basic concepts of fair play.” 
Morgan v. United States, 304 U.S. 1, 22. The courts have 
recognized that adjudication should not be a contest of wits 
between attorneys in which both sides are free to conceal 
and withhold the evidence they have so as to take full ad- 
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vantage of any opportunity to surprise and disconcert op- 
posing counsel. Accordingly, the Federal Rules of Civil 
Procedure provide a full and exhaustive discovery method 
so that all parties are fully acquainted with all of the evi- 
dence before the case comes to trial. Fed. R. Civ. Proc., 26- 
of. On the basis of a realization that there can be fair and 
sound adjudication only if every one is aware of the evi- 
dence so that the actual facts will determine a decision, the 
discovery procedure has been generally adopted in the state, 
as well as in the federal, courts. 

The broad scope of the discovery procedures given gen- 
eral counsel for the Board is in sharp contrast with the 
limited rights of the respondent and an employer’s obliga- 
tion under the Act to refrain from any inquiry of em- 
ployees, strikers or former employees with respect to a mat- 
ter that may be in litigation. Here respondent carefully 
sought to obtain a fair and equal position to that of the 
general counsel and utilized the provisions of the regula- 
tions and law that would assist such action. It was denied 
equivalent treatment, even such as was required by statute. 
As a result, respondent’s counsel came into the trial with 
no knowledge as to what evidence was available to the gen- 
eral counsel for the Board, but the Board’s general counsel 
had complete information as to every item of evidence 
available to respondent’s counsel. We respectfully submit 
that such inequitable treatment does not accord “with the 
cherished judicial traditions embodying the basic concept 
of fair play” and the order must, therefore, be denied en- 
forcement. 
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The Board's Affirmative Order of Reinstatement 


with Back Pay Is Contrary to Law 


A. THE ORDER DEPENDS ON A FINDING THAT IS WITHOUT SUPPORT IN 
THE EVIDENCE. 


The erucial finding of fact, on which the Board’s conelu- 
sion that reinstatement with back pay was required be- 
cause of a violation of 8(a)(1) and 8(a) (3) by “discharge” 
of the strikers, is contrary to the fact and is without sub- 
stantial evidence to support it on the record considered as 
a whole. 

The Board and the Trial Examiner reached directly 
contradictory conclusions as to reinstatement and back pay 
for the strikers. The difference in these conclusions turns 
on the finding of the Trial Examiner that any or all of the 
strikers could have had their jobs back at any time before 
they were filled by new employees (R. 39). The Board 
stated a contrary finding. It “found” that the strikers could 
not have had their jobs back between the time they went on 
strike and the time their jobs were filled by new employees 
(R. 85n) and therefore that their subsequent replacement 
while on strike would not have the usual consequences of 
replacement of economic strikers.** 

The Board concluded that respondent had taken the posi- 
tion that it would not return the strikers to work even if 
the strikers gave up their demand for the reemployment of 
Jones. There is no quarrel in the Board’s decision, or in the 
brief supporting it, with the proposition of the Trial Ex- 
aminer that reinstatement or back pay could not be ordered 

31The Board and the Examiner agreed that the strike was an 


economic one and that respondent would normally be free to re- 
plaee the strikers while they continued on strike (R. 84). 
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if the jobs of the strikers were available to them during 
the period of their strike, up to the time they were replaced 
by new perinanent employees. 

The Board’s finding that the jobs were not open to the 
strikers must be rejected by this Court. 

From the record as a whole it appears that there was no 
real dispute during the course of the hearing with respect 
to the availability of the strikers’ jobs if they would give 
up their demands for the reemployment of Jones. The ree- 
ord shows that it was the position of the General Counsel 
that the discharge of Jones was an unfair labor practice 
and that the strikers were secure in their refusal to return 
to work until Jones was reemployed, because the strike 
was an unfair labor practice strike rather than an economic 
one. At no time was there any suggestion that respondent 
was denying reemployment to the strikers if they would 
give up their demand for the reemployment of Jones. 

Nevertheless, there is clear evidence in the record that 
respondent was ready, during the strike, to return the 
strikers to work if they would give up their demand for 
the reemployment of Jones. T'his was the reason why the 
Trial Examiner found, with respect to all of the strikers, 
“Tt is clear that any or all of them could have had their jobs 
back at any time before they were filled by new employees. 
It is not in dispute that the strike is still in effect, that 
there has been no request for reinstatement following the 
strike, and that respondent has filled the strikers’ jobs with 
other and permanent employees” (R. 39). This finding by 
the Trial Examiner, who conducted the hearing, heard the 
testimony and observed the witnesses, is a persuasive fact 


to be considered by this Court in judging whether there is 
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’ substantial evidence in the record considered as a whole to 
support the contrary finding of the Board. Unwersal Cam- 
era Corp. v. Labor Board, 340 U.S. 474 (1951).* 

There is convincing evidence in the record to support the 
Examiner’s finding. Thus the record shows that there were 
. repeated attempts by supervisory einployees of respondent — 
' to get the strikers as a group to give up their demand for 
the reinstatement of Jones and return to their jobs. Bash 
and McPherson both made it clear to the employees that 
their jobs were available to them and the afternoon meet- 
ing at which this was discussed was terminated only when 
the strikers asked for their paychecks (R. 210). Two of the 
strikers received individual telegrams, because of the 
uniqueness of their situations, asking them to meet with 
the District Manager of respondent with the indication that 
they could be returned to work (R. 320-22; 349-50). The 
record further shows that respondent met with collective 
bargaining representatives of the strikers a few days after 
the strike began, at which time their discussion went so far 
as to go into the possibility of recognizing the ACA as rep- 
resentative of all of the employees including the strikers 
(R. 464). Respondent has further asked leave to adduce 
evidence on this point and has offered to prove that at 
this time it and the ACA-C.I.O. Committee explored in de- 
tail the matter of return to work of the strikers and that 
the demands of the strikers on their return to work were 
considered (R. 461-465; 481-483). In short, this indicates 


32Wherein the Supreme Court said, ‘‘* * * evidence supporting a 
conclusion may be less substantial when an impartial, experienced 
examiner who has observed the witnesses and lived with the case 
has drawn conclusions different from the Board’s than when he has 
reached the same conclusion.’’ 340 U.S. at 496. 
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that respondent was treating the strikers as strikers an 


was negotiating with their representatives regarding th 
terms and conditions under which they would return t 
work. 

What, if any, evidence is relied upon by the Board in 
support of its contrary finding is not clear. None is re- 
ferred to by it (R. 85). However, it appears from the 
Board’s brief (O. B. 7-8; 19) that it goes so far as to argue 
that Lille Friend was discharged and was denied any 
chance to return to work if she would give up her demand 
for the reemployment of Jones, when she was told that 
her job was waiting for her, that she should go to work, 
and, when she failed to do so, “Well, trot along then.’ 

The Board argues that the mere statement to employees 
that they were “discharged” or “fired” or even “well, trot 
along then” constitutes heresv and unfair labor practice 
justifying an order of reinstatement with back pay. 

On this point the Board places heavy reliance upon 
Labor (Boerd v. Remmgtow Rand, Inc., 130° F.2a-919 4G 
Cir.). That case, however, is without significance unless the 
Board’s finding overruling the Trial Examiner’s finding 
that the strikers’ jobs were at all times open to them is not 
accepted by the Court. In the ease relied upon by the 
Board, the employer sought to deny any right of reinstate- 
ment to strikers on the ground that they had been dis- 
charged prior to the time that they had been replaced hy 
others. It sought to justify “its immediate discharge of the 
strikers and attempted abnegation of the employment rela- 


33Tt is significant that respondent’s offer of proof in eonnection 
with its motion for leave to adduce additional evidence states that 
Lillie Friend has been reemployed and presently is an employee of 
respondent (R. 463). 
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, tionship” on the ground of non-discrimination. The Court 
eoncluded, however, that the employer’s action was dis- 
eriminatory because it was contrary to the employer’s 
practice with respect to non-union employees engaging in 
similar work stoppages and was accomplished by an at- 
» tempt to “sever the employment relationship” by immedi- 
» ate action giving no “locus penitentiae.” Relying on these 
facts, the court concluded that a discriminatory refusal to 


permit strikers to return to work before their jobs were 


4 


ae 


filled and after they had sought reinstatement was an un- 


a 


fair labor practice. These facts are a far cry, it is patent, 
from those found by the Trial Examiner, for here the 
strikers’ jobs were open to them and respondent gave the 
strikers repeated opportunities and invitations to return to 
work. 

On consideration of the record as a whole, there is not 
substantial evidence to support the Board’s “finding” that 
is the keystone to its order of reinforcement and back pay. 
Enforcement should therefore be denied. 


B. THE ORDER OF REINSTATEMENT WITH BACK PAY IS PUNITIVE, NOT 
REMEDIAL. 


Even were we to accept the Board’s findings and conelu- 
sion that the strikers were told they were “discharged” or 
“fired” in violation of the Act, reinstatement with back pay 
would be contrary to law. It is admitted in the Board’s de- 
cision and order that these alleged unfair labor practices 
did not cause a strike and did not prolong a strike. No one 
of the strikers was in any way hurt or injured by such al- 
leged unfair labor practices. They went on strike independ- 
ent of these, they stayed on strike independent of these, 
and they remained on strike, independent of these. They 
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continued their refusal to return to work unless respondent — 
acquiesced in their demands, insofar as the record shows, 
right up to this moment. The only exceptions relate to those 
strikers who have returned to work. 

It was clearly established in one of the earliest cases in- 
volving the Act that the Board’s power to order reinstate- 
ment with or without back pay is a purely remedial power. 
Consolidated Edison Co. v. Labor Board, 305 U.S. 197, 
235-36 (1938) : 

“This authority to order affirmative action does not 
go so far as to confer a punitive jurisdiction enabling 
the Board to inflict upon the employer any penalty it 
may choose because he is engaged in unfair labor 
practices, even though the Board he of the opinion 
that the policies of the Act might be effectuated by 
such an order. 

“The power to command affirmative action is reme- 
dial not punitive, and is to be exercised in aid of the 
Board’s authority to restrain violations and as a 
means of removing or avoiding the consequences of 
violation where those consequences are of a kind to 
thwart the purpose of the Act.” 


Where the employer’s unfair labor practice has not de- 
prived any emplovee of work and there are no facts show- 
ing that he has suffered any loss of pay, an order of rein- 
statement with or without back pay 1s punitive, not reme- 
cial. The use of the word “discharged” or “fired” deprived 
no one of work or of pay. 

The Board has previously concurred in this position and 
has agreed that reinstatement with back pay is not. re- 
quired with respect to economic strikes except only where 
the economic strike has been turned into an unfair labor 
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. strike and it has been prolonged because of the un- 
| fair labor practice. Wilson & Co. v. Labor Board, 120 F.2d 
913 (7th Cir. 1941). Its deviation from its usual rule is con- 
trary to law and enforcement of the resulting order should 
be denied. 


C. THE ORDER OF REINSTATEMENT AND BACK PAY IS IN VIOLATION OF 
LAW. 


The power to order reinstatement with back pay, even 
of unfair labor practice strikers, “is not unlimited.” Labor 
Board v. Fansteel Metallurgical Corp., 306 U.S. 240 (1939). 
Such an order is unlawful where it disregards the entire 
structure of law. As the Supreme Court stated in Southern 
S.S. Co. v. Labor Board, 316 U.S. 31, 47 (1942) : 


“* * * the board has not been commissioned to effec- 
tuate the policies of the Labor Relations Act so single- 
mindedly that it may wholly ignore other and equally 
important Congressional objectives. Frequently the 
entire scope of Congressional purpose calls for care- 
ful accommodation of one statutory scheme to another, 
and it is not too much to demand of an administrative 
body that it undertake this accommodation without 
excessive einphasis upon its immediate task. 

“This was the kind of consideration for which the 
present case called.” 


In that case the Court concluded that the reinstatement 
ordered by the Board “exceed[ed] the Board’s authority to 
make such requirements ‘as will effectuate the policies of 
the Act’”. The Court continued by stating: 


“Nothing that we have said would prevent the union 
from striking, picketing or resorting to any other 
means of self help, so long as the time and place it 
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chooses does not come within the express prohibition 
of Congress.” 316 U.S. at 49. 


Initially, we wish to point out that respondent does not 
suggest that its employees do not have the right to strike. 
To the contrary, it concedes this right. It recognizes its 
employees may strike or take other concerted action as 
they choose so long as their choice of time, place, technique 
and goals does not result in violation of other provisions 
of law. Respondent urges, in this section, that the law im- 
poses certain obligations upon its employees upon their 
voluntary taking over a watch. The public interest requires 
that these employees stand the watch and transmit mes- 
sages so that, absent notice to the contrary, the public will 
get the service upon which it relies. 

The facts show that the strikers violated their obliga- 
tions under the law when they went on strike. Thus the 
workers who were due to man the afternoon and midnight 
watches on January 21 reported to work as usual at the 
regular time. Then they relieved the workers who had been 
manning the previous watch. They assuined their duties and 
started to perform them for some time. Subsequently and 
according to prearranged plan and with the intention of 
preventing the continuance of operations, they deserted 
their watch and refused to provide the public utility ser- 
vice that the public was entitled to have. In fact several 
of the strikers on the midnight watch took such action after 
specifically advising respondent that they would come to 
work as usual. 

The Federal Communications Act imposes an obligation 
upon respondent’s employees to accept and send messages 
during a watch that they assume. When such an employee 
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¢omes on the job and takes over a watch and relieves an- 
other worker, the statute places him under a duty to serve 
the public. 

The Board admits that Section 201 imposes a duty on 
respondent to furnish service to the public upon reasonable 
~ request. (R. 86) Failure to provide such service is a viola- 
tion of its basic duty as a common carrier of interstate and 
foreign communications by radio. This statute further pro- 
vides, in Section 217 (quoted at p. 16 above), that any act, 
omission or failure of an employee of respondent is deemed 
to be the act, omission or failure of respondent. Here the 
workers took over their circuits and entered into the scope 
of their employment; thereafter they failed and omitted to 
handle messages. Respondent thereby failed and omitted 


to furnish service as required. Respondent thereby unlaw- 
fully breached its duty as a public utility. 

Section 501 of this statute (quoted at p. 16 above) further 
provides that respondent’s employees, including the strik- 
ers, are guilty of a felony if they willfully and knowingly 
eause or suffer something to be done that is prohibited or 
declared to be unlawful by the statute. The acts of the 
strikers caused an unlawful failure to provide service for 
which respondent was liable. The acts were willful. Hence, 
their desertion of their circuits while on watch and their 
refusal to man the circuits during the period of their watch 
constituted a violation of the Federal Communications Act. 

True, respondent need provide service only on “reason- 
able request.” However, if there is no notice of a strike, a 
request in the usual manner is “reasonable” and it is to be 
satisfied. If the strikers had given reasonable notice to the 
public or had failed to assume their duties as emplovees at 
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the begining of a watch, there may well have been no vio- 
lation of law by them. But to have refused to work without 
notice, at the time and place selected, renders their acts 
unlawful. 

Section 638, California Penal Code (quoted at p. 16 
above), likewise imposed an obligation. This section makes 
employees of respondent guilty of a misdemeanor if they 
refuse to send messages received at the office for trans- 
mission. It required each striker to have performed his 
work during the watch he assumed. He was under a duty 
to send any message received. The New York Court of Ap- 
peals has recently dealt with a similar situation under a 
provision of the New York Statutes in language identical 
to Sec. 638. Emplovees of Western Union were discharged 
for refusing to handle certain messages while they were on 
duty on the ground that the messages were strike-bound. 
The court held that the New York statute and also the 
Federal Communications Act required the company and 
the employees to send these messages so long as they chose 
to occupy positions in the company’s office rather than 
leaving their positions and going on strike. This case en- 
forces the obligation upon those who are at work to send 
messages while they are on watch. It upholds the right of 
an employer to discharge those who refuse to send mes- 
sages during the course of a watch they have assumed. 
Western Union Tel. Co. v. American Communications As- 
sociation, 299 N.Y. 177, 86 N.E.2d 162 (1949). 

There is a further obligation to keep the cireuits operat- 
ing throughout the watch by virtue of contract. The old 
agreement had a specifie no-strike clause incorporated in 
it. Respondent had offered work to the employees in ac- 
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‘ eordance with the terms of that agreement and the em- 

_ployees had accepted this offer when they continued to 

- work in response to this offer. Furthermore, there had been 
a similar precipitous work stoppage by these workers some 
months before. When this was discussed between the ACA 
representatives and the company, while the status of the 

ACA was in doubt, it was agreed that the workers were ob- 
liged to keep the circuits operating while they were on 
watch. This obligation was further clarified by a posted 
company rule indicating that a refusal to perform work 
was a ground for discharge. These provisions of the em- 
ployees’ old written contract, their oral contract of employ- 
ment, and the rules of the employer serve to buttress and 
clarify the clear obligation imposed by law: telegraph em- 
ployees while on duty are required to continue work during 
their watch and furnish service as called upon by the pub- 
hie. 

This duty was breached when the strikers engaged in 
their unannounced wildcat “strike.” 

An order of reinstatement with back pay under such cir- 
cumstances, we submit, is a single-minded consideration of 
the Act that wholly ignores other and equally important 
provisions of law. It disclaims “careful accommodation of 
one statutory scheme to another.” In a wide variety of in- 
stances, similar to the situation here presented, the courts 
have held reinstatement with back pay to be contrary to 
law. 

An order of reinstatement with back pay was denied en- 
forcement in Labor Board v. Fansteel Metallurgical Corp., 
306 U.S. 240. There strikers had engaged in a sit-down 
strike and others had aided or abetted those engaged in 
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the sit-down. The Court refused to enforce an order of 
reinstatement, stating the Act ‘did not automatically pro- 
vide reinstatement” and continuing, “The affirmative action 
that is authorized is * * * not to license [strikers] to com- 
mit tortious acts or to protect them from appropriate con- 
sequences of unlawful conduct.” To a similar effect is 
Labor Board v. Sands Mfg. Co., 306 U.S. 332. There, an 
employer rightfully understood his employees were “irre- 
voecably committed not to work in accordance with their 
eontract” and replaced them. The Court stated that the 
Act permits “an effective discharge for repudiation by the 
employee of his agreement.” See also Labor Board v. 
Draper Corp., 145 F.2d 199 (4th Cir. 1944). Where an em- 
ployee goes on strike in violation of an obligation to work 
arising out of eustom and practice, an order of his rein- 
statement is contrary to law. Albrecht v. Labor Board, 
181 F.2d 652 (7th Cir. 1950). Where a seaman goes on 
strike at a time and place the law requires him to continue 
work, an order of reinstatement is in excess of the Board’s 
authority. Southern S.S. Co. v. Labor Board, 316 U.S. 31. 

The Courts have found that there are even more stringent 
limitations upon the Board’s authority to order reinstate- 
ment with or without back pay. Labor Board v. Mont- 
gomery Ward & Co., 157 F.2d 486 (Sth Cir. 1946), involved 
a group of employees who remained on their employer's 
premises without quitting their employment, but who re- 
fused to perform certain of their duties in accordance with 
reasonable orders of their employer. Their concerted re- 
fusal was on the ground that the work involved was strike- 


bound. They were discharged, and the Board ordered their 
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= The Court of Appeals denied enforcement, 


stating: 

“There being an implied obligation on the part of 
the employees to obey the reasonable instructions of 
the employer while the employment continued, their 
refusal to do so was proper ground for their discharge, 
and having been properly discharged there was no 
duty on the part of respondent to reinstate them.” 
157 F.2d at 497. 


Similarly, where employees are offered a day’s work, in- 
cluding straight time and overtime, and they go to work 
but leave without completing the shift offered, there is no 
right in the Board to order reinstatement to emplovees 
whom the employer refuses to permit to come to work until 
they were ready to accept the employers’ requirement that 
they work the full shift. Labor Board v. Mt. Clemens Pot- 
tery Co., 147 F.2d 262, 267 (6th Cir. 1945). 

While the Board may not have acquiesced in the courts’ 
decisions in the two cases last referred to, the other cases 
preclude enforcement of the Board’s affirmative order of 
reinstatement with back pay, for these strikers’ refusal to 
work was in violation of law and the Board’s order of rein- 
statement may not be used to protect strikers from appro- 
priate consequences of their unlawful conduct. 


D. THE ORDER OF REINSTATEMENT AND BACK PAY SHOULD NOT BE EN- 
FORCED, FOR IT IS INTERLOCUTORY AND HYPOTHETICAL. 


The Board’s order provides that, 7f facts develop in one 
of the possible ways they might, respondent should rein- 
state strikers with back pay. The Board concluded that re- 
instatement with back pay was appropriate only if the 
strikers should abandon their strike and then only if such 


o2 
abandonment should occur prior to offers of reinstatement. 
The Board adinits in its brief (O.B. 37) “If the strike has 
not vet been abandoned, then respondent’s liability for 
back pay has not yet accrued.” The order itself makes it 
clear that if the strike has not yet been abandoned, the ob- 
hgation to reinstate has not yet arisen. 

In short, the Board admits that the record it has filed 
with this Court does not provide the basis for an uncondi- 
tional order of reinstatement or back pay and that there 
may never be a basis for one. 

The courts have repeatedly denied enforcement of such 
orders. We submit it is hornbook law that the record 
filed in the Court of Appeals must include findings, with 
the necessary support in the evidence, to justify reinstate- 
ment with back pay before any such order may be enforced. 
The Board has no power to issue hypothetical orders that 
have meaning only IF certain facts should arise. The 
Board’s orders must be clear and specific, final and definite. 
Since “violation of the order brings the swift retribution of 
eontempt, without the normal safeguards of a full dress 
proceeding ... we must require explicit language.” Labor 
Board v. Stowe Spmning Co., 336 U.S. 226, 233 (1949). As 
has recently been said with respect to the Railway Labor 
Act, a provision for orders of the type here involved “con- 
templates not merely general conclusions, but precise and 
definite findings of fact and final and definite awards, cap- 
able of enforcement, not vague general outlines which must 
be filled in by the courts.” Railroad Yardmasters v. Indiana 
Harbor Belt R. Co., 166 F.2d 326, 330 (7th Cir. 1948). 
This principle is repeatedly applied with respect to the 
Labor Board’s orders, requiring that they be final and 
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. not interlocutory and at large. May Department 
; Stores v. Labor Board, 326 U.S. 376, 392 (1945); Labor 
Board v. Reynolds Corp., 168 F.2d 877 (5th Cir. 1948) ; 
Labor Board v. National Biscuit Co., 185 F.2d 123 (8rd 


( Cir. 1950). Thus: “The court will be acting well within the 


limits of its judicial discretion in withholding the use of its 
injunctive powers until the Board’s order has been put in 
final form.” Labor Board v. Kelco Corp. 178 F.2d 578 (4th 


. Cir. 1949); see also Labor Board v. Express Publishing 


Wo., 312 U.S. 426, 485 (1941). 
The application of these principles to situations like that 


here presented is clear. The record must include affirmative 


findings that strikers, even unfair labor practice strikers, 
have made an unconditional offer to return to work before 
a court will enforce an order of reinstatement with back 
pay. Thus, a conditional offer to return to work, even where 
an economic strike had been converted into an unfair labor 
practice strike, is an insufficient basis for such an order. 
Labor Board v. Crosby Chemical Co., 188 F.2d 91 (5th Cir. 
1951); ef. Pacific Gamble Robinson Co. v. Labor Board, 
186 F.2d 106, 110-111 (6th Cir. 1950). Furthermore, rein- 
statement will not be enforced, even where economic strik- 
ers have unconditionally offered to return to work, unless 
there be findings as to the number of positions open. Labor 
Board v. Shenandoah-Dives Mining Co., 145 F.2d 542 (10th 
Cir. 1944); Kansas Milling Co. v. Labor Board 185 F.2d 
413 (10th Cir. 1950). In fact, orders have been remanded to 
the Board where its only error was in using the wrong date 
in figuring back pay. Home Beneficial Insurance Co. v. 
Labor Board, 159 F.2d 280 (4th Cir. 1947). 

The Board nevertheless asks for enforcement of its pres- 
ent order, contending that respondent raises questions only 
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as to compliance with it (O.B. 37-38). In each of the ease 
relied upon by the Board, the respondent there admitte 
that the Board had established the necessary basis for an 
order, but contended that it had satisfied the order. None 
of these cases presented a situation, like that in this case, 
where the necessary findings for an order of reinstatement 
with back pay had not been made. Here the Board’s order, 
itself, states there can be no obligation to reinstate with 
back pay until these strikers abandon their strike. And it 
states that no finding of abandonment can be made on the 
record. Hence, the Board has not only failed to make the 
finding necessary to support an order of reinstatement 
with back pay, but it has made contrary findings demon- 
strating that such an order is without support. The Board 
admits its order would be lawful only IF something hap- 
pens in the future. We therefore respectfully submit that 
the Court should deny enforcement of the affirmative order. 


E. THE BOARD'S AFFIRMATIVE ORDER WAS ISSUED WITHOUT THE RE- 
QUIRED TAKING OF EVIDENCE, FINDING OF FACTS AND STATING OF 
REASONS. 


In A through D above we have shown that the affirmative 
order should be denied enforcement and set aside because 
contrary to law. As an alternative and further defense to 
the order, we urge that even if these errors did not exist 
the affirmative order should not be enforeed because of 
procedural errors. Respondent’s pleading raised defenses 
that an affirmative order would not effectuate the policies 
of the Act (R. 23). These defenses were stricken (R. 126- 
127). The Board refused to admit evidence relating to 
these defenses as well as establishing a general proposi- 


tion that evidence going to them would not be admitted 
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(R. 184-186, 200, 204, 240-241, 277-278, 341, 400, 402, 425- 
427). 

The Board issued an affirmative order of reinstatement 
with back pay (R. 94), as if such an order were automati- 
eally justified wherever the Board concludes that a “dis- 

- charge” constitutes an unfair labor practice. There are no 
supporting findings showing a situation requiring an af- 
_firmative order to restore a status quo (R. 91-92). In short, 
| the Board’s order assumes that it has power to order this 


affirmative action, and that it will do so as a matter of 
course. 

While it is established ‘as a “dry legal question” that the 
Board has power to order affirmative relief in many situa- 
tions, the Board must exercise its discretion, even where 
the law does not preclude such affirmative relief. Phelps 
Dodge Corp. v. Labor Board, 313 U.S. 177, 196-197 (1941). 
The purpose of an order of reinstatement and back pay, 
where discrimination is found, is (ibid.): “A restoration 
of the situation as nearlv as possible to that which would 
have obtained but for the illegal discrimination.” Such an 
order is not to be issued by the Board merely as a matter 
of administrative rote. Consideration of the background 
and the individual situation is required; and a bare con- 
clusion that reinstatement with back pay will effectuate the 
policies of the Act may not be enforced. There must be 
findings of fact and appropriate reasons. Labor Board v. 
Don Juan, Inc., 178 F.2d 625 (2d Cir. 1949). The Board 
is not at liberty to draw upon its presumed expertise and 
make conclusions therefrom, cf. Republic Aviation Corp. 
v. Labor Board, 324 U.S. 798 (1944), but it must hear evi- 
dence offered by a party before it with respect to appropri- 
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ateness of the proposed relief. An order issued withou 
consideration of such evidence will not be enforced. Labo 
Board v. I. @ M. Electric Co., 318 U.S. 9 (1948); Labo: 
Board v. Kelco Corp., 178 F.2d 578 (4th Cir. 1949). 
In the present case reinstatement was ordered merely he. 
cause the employees were told they had been fired (R. 91). 


although there is no evidence that any unfair labor prae- 
tice caused or prolonged the strike, that any of the strikers 
sought reinstatement (except on condition that respondent 
reemploy Jones, recognize the ACA and agree to other 
economic demands), or that the economic strike has ended 
(R. 92-93). In such circumstances, the Board has repeatedly 
held that reinstatement or back pay is not called for, and 
has so admitted in the courts. See Wilson € Co. v. Labor 
Board, 120 F.2d 9138 (7th Cir. 1941). In that case, strikers 


were denied reinstatement by the petitioner therein on the 
ground that while on strike they had been replaced by new 


employees. The Board conceded in its brief: “This peti- 
tioner had, of course, the right to do until July 3, since 
theretofore the strike had neither been caused nor pro- 
longed by its unfair labor practices.” (Quoted at 120 F.2d 
922). 

Yet in the present order, as in the Phelps Dodge and Don 
Juan cases, supra, the Board gives neither findings nor 
reasons for its order, even though the strike here was 
neither caused nor prolonged by an unfair labor practice. 
Nevertheless, the Board’s order includes merely a stereo- 
typed statement, a bare legal conclusion without any facts 
or any consideration thereof to support it. 

The Board’s procedure was unlawful in other respects: 


an affirmative order was issued after refusing to consider 
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ues which must be weighed in exercising its discretion 
order affirmative relief.** 
_ Board must consider the purposes of the strike. Af- 


eit by the War Labor Board. Labor Board v. In- 
™ Desk Co., 149 F.2d 987 (7th Cir. 1945). The Board 


mative relief is to be denied where the strikers seek to 
mpel an employer to grant a wage increase without au- 


elf has refused reinstatement where the purpose of the 
trrikers was to force an employer to violate the War Labor 
isputes Act, American News Company, 55 NURB 1802, or 
recognize one union while the employer was under a 
legal duty to bargain with another. Thompson Products, 
Inc., 72 NLRB 886. Here, the strikers sought to compel re- 
spondent to recognize the ACA although the strikers ad- 
mitted it was not the choice of the majority of the em- 
ployees in the bargaining unit. 

The Board is required to consider the strike technique 
used and to deny reinstatement where strikers have used 
unduly unfair strike tactics. Labor Board v. Montgomery 
Ward & Co., 157 F.2d 486 (8th Cir. 1946) ; ef. Auto Workers 
v. Wisconsin Board, 336 U.S. 245 (1949). The Board must 


34Respondent offered to prove, if the taking of additional evi- 
denee is necessary: ‘‘(1) The strikers demanded, as a condition 
to their returning to work, that Respondent recognize the ACA 
as exclusive representative for bargaining purposes of all of its 
employees in an appropriate unit although they then admitted that 
the ACA was not the choice of the majority of the employees in 
such unit; (2) The strikers engaged in unlawful activities during 
the strike by participating in, and making their own, acts in viola- 
tion of Section 8(b) of the National Labor Relations Act and by 
violating other statutory law. (3) The activity of the strikers was 
not protected concerted activity because they had entered into an 
agreement with Respondent not to engage in such action and they 
did thereafter plan and carry out a quickie strike in violation of 
this commitment’’ (R. 482-483). 
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also weigh the individual actions of the strikers whose re- 
instatement it considers. Those who have engaged in a sit- 
down strike or assisted in it cannot be reinstated. Labor 
Board v. Fansteel Corp., 306 U.S. 240 (1939). It must deny 
reinstatement to those who engaged in terrorism, Labor 
Board v. Standard Lime & Stone Co., 97 F.2d 531 (4th Cir. 
1938); violence and unlawful conduct, Wilson & Co. v. 
Labor Board, 120 F.2d 913 (7th Cir. 1941); dynamiting, 
Labor Board v. I. & M. Electric Co., 318 U.S. 9 (1948); 
shooting, Labor Board v. Ohio Calcium Co., 133 F.2d 721 
(6th Cir. 1943); and distribution of defamatory literature. 
Labor Board v. Maryland Drydock Co., 183 F.2d 538 (4th 
Cir. 1950). The Board refused to consider evidence of the 
strike tactics and unlawful activities of the strikers and to 
weigh these facts in considering whether affirmative relief 
should be ordered. 

Even if the Board’s order were not clearly contrary to 
law for the reasons stated in other sections, the defects in 
the Board’s procedure would require this Court to refuse 
to enforce the Board’s order on the record here presented. 


IV 
The Alleged Threatening and Coercive Statements 
A. THE CIRCUMSTANCES SURROUNDING THE STATEMENTS. 

The Trial Iikxaminer found that certain statements had 
been made by Bash (R. 40-42) and that his statements in- 
volved no threat of reprisal or force or promise of benefit 
(R. 42). The Board reversed these findings and found the 
statements to have such effect (R. 83). It thereupon gave 
consideration to these statements, in disregard of § S(c¢) 
as evidence of an unfair labor practice. On this “evidence” 
it found that respondent had violated § 8(a)(1). 
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« We submit that the findings of the Trial lsxaminer ac- 
‘eord with the fact and that the Board’s contrary findings 
:are without substantial evidence to support them on the 
record considered as a whole. In fact, the Board’s decision 
and order shows upon its face that the Board did not even 
urport to issue findings in this in this respect, but instead 
tated conclusions with respect to the statements, as if the 
ords were unfair labor practices per se. Thus the Board 
based its conclusions with respect to these statements upon 
references to other cases involving different situations and 
not upon the facts and background present in this case (R. 
82-83). 

Undoubtedly the Trial Examiner gave great weight to 
the general background of Bash’s statements and the con- 
sideration to these statements received in the hands of the 
ACA contingent among respondent’s employees. There is 
a great body of evidence supporting the Examiner’s con- 
clusion that there was no promise of benefit, or threat of 
force or reprisal. Thus, members of the ACA contingent 
threatened to hit Bash if he made any further comments 
regarding their communist or fellow traveler status.*® Thus 
it is clear that little, if any, respect was given to Bash’s 
opinions or comments and that there was no fear of disci- 
pline in connection with his comments. They told him he 
did not think before he talked (R. 213) ; they accused him of 
being a raving maniac (R. 209) who was always hollering 
(R. 195, 175). Niemi demanded his discharge before his 
face (R. 147). Other of the strikers demanded his discharge 


35Thus Jones testified to having stated to Bash, ‘‘ ‘You have 
been referring to me as a Communist and if you call me that I 
will attempt to answer that with violenee.’ ’’ (I. 141). 
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in a meeting with McPherson (R. 198). His temper led the 
Trial Examiner to find that Bash was “of an excitable and 
undiplomatic temperament (R. 41). 


B. THE STATEMENTS DID NOT VIOLATE THE ACT IN ANY EVENT. | 

In addition to this background, it is clear with respect 
to individual statements that they are protected under 
S(c); thus great stress is placed upon statements during a 
telephone conversation between Bash and Pottle as to 
which the Board found there was an assurance of job se 
curity (R. 82) although Pottle had already gone on strike 
and testified that there was no suggestion that she come 
back to work (R. 220). Another statement was found to 
have a threat of force or reprisal (R. 82) although it was 
made in the course of a conversation with Pottle that Poittle 
described as being an apology for what had occurred (R. 
21215). 

Section 8(a)(1) of the Act makes it an unfair labor prac- 
tice for an employer to “interfere with, restrain or coeree 
employees in the exercise of the rights” to self-organiza- 
tion, to form, join or assist labor organizations, ete. Em- 
ployers have often been held to violate See. S(a)(1) by 
threats based on anti-union animus. However, the test of 
threats and coercions is not objective, but subjective. The 
inquiry is a factual one, which must be based on the evi- 
dence. Labor Board v. Mt. Clemens Pottery Co., 147 F.2d 
262 (6th Cir. 1945). If in fact the statements were not 
threatening or coercive in their impact on the employee to 
whom they were addressed, then there is no violation of 
See. 8(a)(1). Ibid. 

Section 8(c) provides that an expression of views, argu- 


ment or opinion “shall not constitute or be evidence of an 


' 61 
‘unfair labor practice under any of the provisions of this 
Act, if such expression contains no threat of reprisal or 
force or promise of benefit.” The Trial Examiner found 
that statements relied upon by the Board did not contain 
any threat of reprisal or force or promise of benefit (R. 
2), The foregoing discussion clearly shows that this find- 
ing was correct and the Board’s contrary finding is without 
* support in substantial evidence on the record considered 
‘as a whole. Thus the Board’s conclusion of a violation of 
'8(a)(1) by statements of Bash is based on evidence that 
‘eannot be considered and upon findings that are without 


‘support in the record.*° 


€. RESPONDENT DID NOT VIOLATE 8(a)(1) BY BASH'S STATEMENTS. 

The Board has concluded solely from the statements 
of Bash that respondent interfered with and coerced its em- 
ployees and that they establish a policy that respondent 
“would resort to any measure necessary to rid itself” of the 
ACA, that it “intended to discriminate against ACA mem- 
bers” and that it “intended to oust the ACA and discharge 
its adherents” (R. 82-83) 

It is clear that all the statements relied upon by the 
Board, if they were made, were made by a minor super- 
visory employee while under great emotional stress and 
while his opinions and statements were being generally dis- 
regarded by all persons who the Board concludes were 
threatened or coerced by his statements. There is no basis 
in the evidence for suggesting that respondent thereby in- 


*6The absence of evidence to support the Board’s findings as to 
the nature of these statements is further demonstrated by its fail- 
ure to consider the facts and the background and its substitution 
of references to other decisions involving other situations has its 
support for its purported findings (R. 82-3). 
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terfered with, restrained or coerced any person,—employ 
or not. 

It is well settled that the Board is not at liberty to giv 
to isolated statements of a supervisory employee the effe 
of establishing a policy of a corporate emplover. Mari 
land Drydock Co. v. Labor Board, 183 F.2d 538 (4th Cir 
1950). “Isolated or casual expressions of individual view 
made by supervisory employees, not authorized by the em: 
plover and not of such character or made under cireum 
stances reasonably caleulated to generate the conclusion 
that they are an expression of his policy, fail to constitut 
interference with the employees in the exercise of their 
right of self-organization, within the intent and meaning 
of the Act.” Labor Board v. Fairmont Creamery Co., 144 
F.2d 128, 129 (10th Cir. 1944). 

In the instant case there is nothing whatever in the record 
to indicate that Bash’s statements represented respondent’s 
policy. The Board’s characterizations of his words as es- 
tablishing the motives and intentions of the corporate re- 
spondent are gratuitous and ridiculous (R. 82-83). 

Furthermore there is nothing to show any authority in 
Bash to make any statement binding on respondent. Labor 
Board v. Russell Mfg. Co., 187 F.2d 296 (Sth Cir. 1955)5 
Labor Board v. Hinde & Dauch Paper Co., 171 F.2d 240 
(4th Cir. 1948). 

In many eases in the Courts of Appeals findings based 
on immeasurably greater evidence have been overturned, 
where the Board sought to fasten on employers responsi- 
bility for the views of supervisors. Thus in Labor Board 
v. Reynolds Int’l Pen Co., 162 F.2d 680 (7th Cir. 1947) the 
Court refused to hold the corporate emplover had violated 
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, Act even though its General Manager had made state- 
ments much similar to those made by Bash here. In Labor 
) ‘Board v. Montgomery Ward & Co., 157 F.2d 486 (8th Cir. 
1946) the Court overturned a finding by the Board of 
eoercion even though a number of supervisors had made 
¥'anti-union statements over a 15-month period. And in 
Labor Board v. J. L. Brandeis & Sons, 145 F.2d 556 (8th 
tCir. 1944) a whole course of anti-union talk was held not 
violative of the Act, because it was not coercive in fact. 
Cf. Labor Board v. Scullin Steel Co., 161 F.2d 143 (Sth Cir. 
1947). 

Just as in the Montgomery Ward case, supra, the Board 
has made “insubstantial findings of fact screening reality” 
when it held that respondent would resort to any measures 
necessary to rid itself of ACA, and the like. The fact is 
that there was no evidence whatsoever in the record which 


» would support any such conclusions; they are made out of 


whole cloth. 


V. 
The Omnibus Cease and Desist Order Must Be 
Denied Enforcement in Any Event 

Paragraph 1(b) of the cease and desist order is a “boiler 
| plate” provision that is frequently incorporated in Board 
decisions. Repeatedly the courts have stricken this para- 
graph, and this Court has denominated this paragraph as 
“all inclusive” and as “an omnibus cease and desist order.” 
The law of this circuit is clearly set forth in Labor Board 
v. Kinner Motors, Inc., 152 F.2d 816 (9th Cir. 1946), in- 
volving the same paragraph although there numbered 1 (c) : 
“1(c) of the order is all inclusive of the statement of 
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employee rights contained in $7 of the Act. In ow 
opinion such order is directly in conflict with the salu- 
tary statement of the Supreme Court in National Lab- 
or Relations Board v. Express Publishing Company, 
312 U.S. 426 wherein it is said (p. 435), ‘* * * But the 
mere fact that a court has found that a defendant has 
committed an act in violation of a statute does not 
justify an injunction broadly to obey the statute and 
thus subject the defendant to contempt proceedings 
if he shall at any time in the future commit some new 
violation unlike and unrelated to that with which he 
was originally charged * * *.’ 

“In May Department Stores Co. v. National Labor 
Relations Board, 326 U.S. 376 * * * it is held that an 
omnibus cease and desist order will not be approved 
unless there is a ‘clear determination by the Board of 
an attitude of opposition to the purposes of the Act to 
protect the rights of employees generally.’ 

“The Board’s order in this case is ordered amended 
by striking paragraph 1(c).” 


The Board also struck any reference to this paragraph in 
the notice that was to be posted. To the same effect are 
Labor Board v. Walt Disney Productions, 146 F.2d 44 (9th 
Cir. 1944), cert. den. 324 U.S. 877; Richfield Oil Corp. v. 
Labor Board, 143 F.2d 860 (9th Cir. 1944); Labor Board 
v. Gilfillan Bros., Inc., 148 F.2d 990 (9th Cir. 1945) ; Labor 
Board v. National Biscuit Co., 185 F.2d 123 (3rd Cir. 1950) ; 
Labor Board v. Lipshutz, 149 F.2d 141 (Sth Cir. 1945). 

The Board’s decision includes no finding of the type re- 
quired by these cases. 

Furthermore, the reeord affirmatively shows that the 
necessary findings could not be made in this case. This is 


{rue even if all the Board’s findings were to he accepted. 
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They show very little; at most: (1) some employees were 
‘old that they were “discharged” or “fired” when they were 
Sn strike, and (2) some statements were made showing one 
‘ndividual’s antipathy to the ACA and especially his per- 
‘sonal opinion of Communist infiltration in the ACA. 

_ Even the limited record made before the Board shows 
that respondent was recognizing the rights of its employees 
guaranteed by the Act. It repeatedly advised its employees 
“that their rights under the Act would be respected and told 
‘them that respondent wished to bargain with whatever 
union was certified as soon as the Board would resolve this 
"question (R. 222-223, 269-271). In other ways it frequently 
made it clear to its employees that their rights under the 
Act were protected (for example, R. 403, 404). True, a 
;minor supervisor who had long been a member of the ACA 
elearly indicated his distaste for the ACA as it was operat- 
‘ing in January of 1949. It is to be noted, however, that 
according to the finding of the Trial Examiner who heard 
the testimony and observed the witness and the reaction of 
the ACA workers, Bash’s statements were equivocal and 
contained no threat of reprisal or force or promise of bene- 
fit, so as to render them inadmissible under section 8(c) 
of the Act (R. 40-42). Furthermore, even Bash said, while 
making one of the statements relied on by the Board, that 
he believed that unions were a good thing and that the com- 
pany would have recognized the ACA, whether or not the 
leaders were communists, if they had just complied with 
the law and obtained certification by the Board (R. 371- 
3/2). Even Bash fully recognized the right of the employees 
to strike, for he told Wheeler and Guerrero, “I know vou 
are going to make me reinstate Chuck Jones, now get down 
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there on the bricks [the picket line] with the rest of them 
and inake me do it” (R. 378-379). . 

The record further shows that in this case the Board 
excluded the issue with respect to the facts on which an 
omnibus cease and desist order depends. Thus the Board 
struck the ninth defense of respondent (R. 126-27). It re- 
fused to consider evidence with respect to the long history 
of friendly collective bargaining relations between respond- 
ent and the ACA (R. 408, 404, 409), which continued up un- 
til the time that a question arose as to whether the ACA 
or the IBEW should be recognized, when the ACA refused 
to comply with the National Labor Relations Act and thus 
precluded settlement of the representation question (R. 
268-70, 409-15). It even further narrowed its investigation 
with respect to respondent’s general acceptance of the prin- 
ciples of the Act by declining to hear evidence regarding 
its relations with the representatives of its employees dur- 
ing the period from August, 1948, until January, 1949 (R. 
277, 410-12). If the issue had been raised and was properly 
before the Board, it would have had to hear evidence on 
these issues before making findings. Pacific Gamble Robin- 
son Co. v. Labor Board, 186 F.2d 106, 109 (6th Cir. 1950) ; 
Labor Board v. Montgomery Ward & Co., 157 F.2d 486, 
491-93 (8th Cir. 1946). 

The reeord on which the Board relies thus shows that it 
refused to consider the issue and failed to make the find- 
ings necessary to support a paragraph sueh as 1(b). Under 
these circumstances we submit this Court's decisions in the 
Kinner and Richfield cases preclude enforcement of para- 
graph 1(b). 
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j CONCLUSION 


We have shown that the affirmative order should be de- 


‘nied enforcement and set aside. The crucial finding of fact 
on which the Board’s affirmative order depends is not sup- 
ported by substantial evidence on the record considered as 
a whole. The order is punitive rather than remedial. It is 
contrary to law because the strikers violated their obliga- 
tions to work at the time and place they selected for their 
refusal to work. We have shown the portion of the order 
relating to the statements of Bash should be denied en- 
forcement and set aside. No charge was filed with respect 
to this alleged unfair labor practice. The crucial findings 
of fact are not supported by substantial evidence on the 
‘record considered as a whole. The omnibus cease and de- 
-Sist order must be denied enforcement and set aside. The 
‘finding of fact required to support such an order has not 
been made by the Board. There is no basis for any such 
finding in the record. [ven if these grounds for denying 
enforcement and setting aside the order did not exist, en- 
forcement would have to he withheld, further evidence 
adduced, and the record reconsidered. The facts as to who 
filed the charges and the facts relating to the appropriate- 
ness of any affirmative relief, as well as facts respondent 
sought to submit with respect to the availability of the jobs 
to the strikers, would still have to be considered. 
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We respectfully submit that this Court should deny 
forcement of the Board’s order and set it aside in who! 
accordance with Section 10(e) of the Act. 


Respectfully submitted, 


Grecory A. Harrison, 
RicHarp Ernst, 
Matcotm T. Duncan, 
Broseck, PHLEGER & Harriso 
Attorneys for Responde 
San Francisco, 
Jwme 29, 1951. 


Appendix 


LABOR MANAGEMENT RELATIONS ACT, 1947 

See. 11. For the purpose of all hearings and investiga- 
ns, which, in the opinion of the Board, are necessary and 
oper for the exercise of the powers vested in it by sec- 
m 9 and section 10— 

(1) The Board, or its duly authorized agents or agen- 
s, shall at all reasonable times have access to, for the 
irpose of examination, and the right to copy any evidence 
f any person being investigated or proceeded against that 
alates to any matter under investigation or in question. 
the Board, or any member thereof, shall upon application 
any party to such proceedings, forthwith issue to such 
arty subpenas requiring the attendan¢e and testiinony of 
vitnesses or the production of any evidence in such pro- 


seeding or investigation requested in such application. * * * 


FEDERAL COMMUNICATIONS ACT 
(47 U.S.C.) 


Sec. 201. Service and charges 
(a) It shall be the duty of every common carrier en- 
gaged in interstate or foreign communication by wire or 
radio to furnish such communication service upon reason- 
able request therefor; * * * 

$217. Agents’ acts and omissions; liability of carrier. 
In construing and enforcing the provisions of this chapter, 
the act, omission, or failure of any officer, agent, or other 
person acting for or employed by any common carrier or 
nser, acting within the scope of his employment, shall in 


every case be also deemed to be the act, omission, or failure 
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of such carrier or user as well as that of the per 
(June 19, 1934, c. 652, § 217, 48 Stat. 1077) 

§ 501. General penalty. Any person who willfully an 
knowingly does or causes or suffers to be done any 
matter, or thing, in this chapter prohibited or declared 
be unlawful, or who willfully and knowingly omits or fai 
to do any act, matter, or thing in this chapter required 
be done, or willfully and knowingly causes or suffers suel 
omission or failure, shall, upon conviction thereof, be pur 
ished for such offense, for which no penalty (other than a 
forfeiture) is provided herein, by a fine of not more tha 
$10,000 or by imprisonment for a term of not more tha 
two years, or both. (June 19, 1934, c. 652, § 501, Stat. 1100) 


CALIFORNIA PENAL CODE 

Sec. 638. Every agent, operator, or emplovee of any 
telegraph or telephone office, who willfully refuses or neg- 
lects to send any message received at such office for trans: 
mission, or willfully postpones the same out of its order, 
or willfully refuses or neglects to deliver any message re- 
eeived by telegraph or telephone, is guilty of a misde- 


meanor. * * * 


